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PREFACE. 



The principal object of the Editor in the compila- 
tion of this Work has been to concentrate, under 
distinct heads, all the new Orders of the Court of 
Chancery, so as to present them to the student 
and practitioner in a condensed and classified 
form, together with the various decisions that have 
taken place upon such of them as have come 
under the consideration of the Court since they 
were issued. 

To accomplish his purpose, the Editor has 
adopted an alphabetical arrangement of the various 
proceedings to which the new Orders relate, and 
under each head has stated the substance and 
effect of all the Orders affecting the particular 
proceeding referred to in it. Thus, under the 
head of Bill will be found, first, all the new 
Orders relating to amendment of bills ; then all 
such as relate to the dismissal of bills; thirdly, 
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those relating to the interrogatories now to be 
inserted in bills ; and lastly, those relating to the 
marking of bills ; and in the notes the cases that 
have been decided upon such of those Orders ad 
have received a judicial interpretation. 

The Editor has been studiously careful to render 
this part of his Work as clear and intelligible, and 
at the same time as accurate as possible ; and be 
believes that all the Orders are correctly analyzed ; 
but in order that the reader may, if necessary, 
test the accuracy of his analysis, should any par- 
ticular Order come into question, he has invariably 
added the number and description of each Order, 
so that an easy reference may be made to the 
Order itself in the Appendix. 

The Editor vfras at first desirous of arranging 
the Orders chronologically as well as alphabeti- 
cally in the Analysis, but he soon found this to be 
impracticable; and as the chronological ord^r is 
preserved in the Appendix, there will be little 
difficulty in referring to them in that form should 
it be deemed desirable so to do. 

Since the Orders of 1828 have come into opera- 
tion, several Acts of Parliament have been passed. 
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which have materially altered the practice and 
proceedings of Ck}urts of Equity ; and the Editor, 
conceiving it would add to the utility of his Work, 
has given an abstract of them» together with the 
decisions that have taken place upon them in 
Courts of Equity ; and such of the sections as are 
likely to be adverted to in general practice being 
set forth almost verbatim, a reference to the Acts 
themselves will, it is hoped, rarely be found neces- 
sary. 

In arranging these, the Editor conceived it 
would be more convenient if the Acts 11 Geo. 4 & 
1 Will. 4, c. 36, and 2 Will. 4, c. 58, relating to 
taking Bills pro confesso, immediately followed the 
analysis of the Orders, several of their enactments 
and the rules contained in them being intimately 
connected with some of the New Orders; and 
those Acts, therefore, together with the Acts for 
effectuating service of process on persons out of 
the jurisdiction, &c., form the Second Chapter. 
Then follow the Acts for regulating the proceed- 
ings and practice of the Court of Chancery, passed 
in the late and present reigns, and the recent Act 
for abolishing the equity jurisdiction of the Court 
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of Exchequer; and in the last Chapter are the 
remainder of the Acts (the 1 1 Geo. 4 & 1 Will. 4, 
c. 36, above referred to^ being one) usually deno« 
minated '' Sugden's Acts." 

Should the Editor have happily so condensed 
his materials as to save even a small portion of 
that valuable time which must daily be consumed 
iti considering the various matters comprised in 
the following pages, his labours will be amply 
requited. 



4, New Square, Lincoln's iNify 
November, 1841. 
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CHAPTER I. 



Analysis of the Orders in Chancery of the 3d 
April, 1828; 23d November, \83l ; 2lst Decern- 
her, 1833 ; bth May, 1837 ; 9M and \Qth May, 
1839; 3d April, 1841 ; 26^A August, 1841, and 
Wth, VI th and 19th November, 1841, as to 

ACCOUNTS. 

AH parties accounting before the Masters 
to bring in their accounts in the form of 
debtor and creditor; and any of the other 
parties \/vho shall not be satisfied with the 
accounts so brought in, to be at liberty to 
examine the accounting party upon interro- 
gatories, as the Master shall direct (a). — 
[1828, Order 61.] 

All such accounts, when passed and settled 
by the Master, to be entered in a book to be 
kept for that purpose in the Master's office, 
as is the practice with respect to receivers' 

(a) AUhongh this Order is imperative, yet a party, having ac- 
qniesced in the account being brought in according to the old form, 
cannot afterwards be permitted to turn round and insist that all the 
proceedings before the Master shall be set 9s\d9*'-'Wealey.Rice, 
M.R. Nov. 1834, Cooper, P.C. 438. 

B 
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Accounts— continued. 

accounts, and with proper indexes, in order ix> 
be referred to as occasion may require (a). — 
[1828, Order 62.] 

As to preliminary accounts to be taken 
before the Master, see tit. "Preliminary 
Accounts." 

AFFIDAVITS. 

At the time appointed for considering the 
decree, the Master to state whether the mat- 
ters requiring evidence shall be proved by 
affidavits, or by examination of witnesses(6). — 
[1828, Order 61.] All affidavits which have 
been previously made and read in Court upon 
any proceeding in a cause or matter, may be 
used before the Master [Ibid. Order 65] ; but 
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(a) If copied iDto schedules aanezed to the Master'^ report, such 
schedules are only to be charged at the rate of Qd, per folio. — Attor^ 
ney-General v. Lubbock, 1 Myl. & K. 264. 

(b) If the Master does not decide at the time appointed for coq- 
sidering the decree to admit affidavits as evidence, he cannot after- 
wards receive them unless by consent. — Gibb$ v. Payne, 4 Sim. 554. 

Where witnesses have been examined vivk voce in the Master's 
office, their affidavits cannot afterwards be read. — Hopkinson v. lioe, 
1 Beav. 182. 

An affidavit made in support of a state of facts may be referred 
for scandal, but not for impertinence, by a party who has filed in 
support of a counter state of facts an affidavit which appears to be 
an answer to the former.— In the matter of Burton, 1 Russ, 380. 

Affidavits in the Master's office ought to be regularly filed like 
other affidavits. — Stubbt v. Sargon, 2 Beav. 496. 
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Affidavits — continued . 

no affidavit in reply to be read upon any 
inquiry before the Master, except as to new 
matter, which may be stated in the affidavits 
in answer; nor any further affidavits unless 
specially required by the Master. — [1828, 
Order 66.] 

ANNUITIES. 

In all orders directing the payment of an- 
nuities, the time when the first of such pay- 
ments, and when all subsequent periodical 
payments, whether quarterly, half-yearly, 
yearly, or otherwise, shall be made, to be spe- 
cified and expressed in words at length. — 
[1833, Order 28.] 

ANSWER. 

Defendant not to be bound to answer any 
statement or charge in the bill, unless spe- 
cially and particularly interrogated thereto, 
nor any interrogatories except those which he 
is required to answer (a) ; and where he shall 
answer any statement or charge to which he 
is not interrogated, only by stating his igno- 
rance of the matter so stated or charged, such 
answer to be deemed impertinent. — [1841, 
Aug. 26th, Order 16.] 

(a) This will materially shorten answers in most cases.— £d. 

b2 
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« 

Answer — continued. 

Defendant may by answer decline answer- 
ing any interrogatory, or part of an interro- 
gatory, from answering which he might have 
protected himself by demurrer, and this not- 
withstanding he answer other parts of the bill 
from which he might have protected himself 
by demurrer. — [1841, August, Order 38.] 

Dedimusfor. 

Defendant may, without order^ sue out a 
dedimus to take his plea, answer, or demur- 
rer (a) (not demurring alone) in the country, 
on giving two days' notice in writing to plain- 
tiff's clerk in court to give commissioners' 
names, and in default thereof defendant may 
sue out. the same, directed to his own com- 
missioners ; and in case of illness or infirmity, 
whereby a defendant resident not less than 
four miles from Lincoln's Inn Hall shall be 
rendered unable to travel or leave home, he 
shall, upon filing an affidavit thereof, after 
such notice as above, be entitled to such 
dedimus.— [I833y Dec. Order 9.] 

Exceptions to. 

In all cases, whether answer filed in term 

(a) If the defendant demur to part of the bill, and answer the re- 
mainder, he must sue out a special dedimus. — Tomliiuon v. Sunnner' 
ton, 1 K. 9. 

But this will in many cases be rendered unnecessary by the 38th 
Order of Aug. 1841.— £i>. 
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Answer, Exceptions to — continued. 

time, or vacation, plainti£P to be allowed two 
months to except ; but if exceptions not deli- 
vered within the two months, the answer to 
be deemed sufficient, and plaintiff to have no 
Order to deliver exceptions nunc pro tunc {a). — 
[1828, Order 4,] 

The time between the last seal after Trinity 
Term, and the first seal before < Michaelmas 
Term, and between the last seal after Michael- 
mas Term, and the first seal before Hilary 
Term, not to be reckoned (&)• — [1831, Order 
19.] 

When exceptions for insufficiency are not 
submitted to, plaintiff may, at the expiration 
of eight days after the exceptions are deli- 
vered, but not before, unless in injunction 
causes^ refer such answer for insufficiency; 
and if he do not refer the same within the 
next six days the answer to be deemed suffi- 
cient (c).— [1828, Orders.] 

(a) This Order has been held to apply to exceptimis for iasuffi- 
cieDcy only. — Bradbury v. Booker, 4 Sim. 325. 

The time for filing exceptions under this Order begins to run from 
the time of filing the answer, and not from that of payment of costs 
of the contempt, where an attachment has issued for want of 
answer. — ^icklin y. Patten, Rolls, May 8th, 1841 ; 5 Jur. p^ 547. 

(6) This Order applies equally to the time allowed for filing, deli- 
vering and referring exceptions, and obtaining the Master's report ; 
aee p. 10, pott. 

(c) An Order for referring an answer for insufiiciency must be 
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Answer^ Exceptions to — continued. 

If the plaintiff do not within three weeks 
after second or third answer filed, refer it for 
insufficiency on the old exceptions, such an- 
swer to be deemed sufficient (a). — [1831; 
Order 6.] And if so referred, the particular 
exception or exceptions to which he requires 
a further answer to be stated in the Order. — 
[1828, Order 7.] 

If upon a reference of exceptions the Mas- 
ter find the answer insufficient, he shall fix 
the time to be allowed for putting in a further 
answer, and shall specify the same in his 

served as well as obtained before the expiration of the six days 
allowed by this Order ; Peace v. Hodg$on, 7 Sim. 347 ; Taylor t. 
Harrison, 8 Sim. 21 » and 1 Myl. & Cr. 274. And plaintiff is not 
relieved from the necessity of serving sach Order by immediately 
carrying it into the Master's office, and applying for a warrant to 
proceed upon it, if no notice is given to the defendant. — Attorney* 
General v. Clack, 1 My]. & Cr. 367. 

Should either of the periods mentioned in the 19th Order of 1831 
intervene before the expiration of the eight days, it must not be 
reckoned in the computation of such eight days.— P«rry v. WaUcer, 
Cooper, P. Ol 430. 

(a) If the time for referring a further answer for insufficiency 
upon the old exceptions under this Order has expired, it cannot 
afterwards be revived by referring the answer for iropertineDce. — 
Jefray v. M'Cabe, 1 Russ. & Myl. 739. But in BradMcry v. 
Booker, 4 Sim. 325, the Vice Chancellor decided otherwise. 

Exceptions to an answer for insufficiency will not fail on account 
of their not following literally the words of the interrogatory, pro- 
vided the variation be not important — Brown v. Keating, 2 Beav. 
681. 



I 
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Answer^ Exceptions to — continued. 

report, and plaintiff need not serve a subpoena 
for the defendant to make a better answer. 
If farther answer not put in within the time 
allowed the defendant to be in contempt (a). — 
[1828, Order 8.] 

Where, however, a defendant who is not in 
contempt, or has not entered his appearance 
with the registrar, in manner mentioned in the 
2l3t Order of 1833 (p. \bjpost)y submits to 
answer exceptions taken to a first answer, 
before any Order to refer the same has been 
obtained^ he to be allowed, as of course, and 
without Order, four weeks to put in a further 
answer thereto ; but if such Order be served 
prior to such submission, then the Master to 
fix the time to be allowed for putting in such 
further answer. — [1833, December, Order 18 ; 
1841, August, Order 20.] 

The Master in his report on such excep- 
tions may certify by whom and in what pro- 
portions (if any) the costs of such exceptions 
and the reference thereon ought.i to be 
borne (6).— [Ibid. Order 19.] 



(a) If the defendant require further time than has been allowed by 
the Master, he must apply to the Court before the time fixed by the 
Master has expired, otherwise no Order will be made.— irAeat v. 
(jtaham, 5 Sim. 570. 

(6) After a third answer has been reported insufficient, if the 
Master has not under this Order certified by whom and in what pro** 
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Answer, Exceptions to — continued. 

If upon such reference the answer be cer- 
tified sufficient, it shall be deemed to be so 
from the date of the report; and if the de- 
fendant submit to answer without a report, 
the answer to be deemed insufficient from the 
date of the submission. — [1828, Order 9.] 

Upon a third answer being reported insuffil- 
cient, the defendant to be examined upon in- 
terrogatories to the points reported insuffi- 
cient, and stand committed until he shall have 
perfectly answered such interrogatories ; and 
pay in addition to the 41. costs such fiirther 
costs as the Court may award (a). — [Ibid. 
Order 10] 

Exceptions for scandal, or impertinence, to 



portioDS the costs ought to be borne, plaintiff may, under the 10th 
Order of 1828, move that defendant be ordered to pay the costs 
occasioned by the insufficiency of the answers — Poole v. Gordon, 
Law Joum. Rep. in Chanc. (N. S.) v. 8, p. 264. 

(a) The Master being about to report a defendant's third answer 
insufficient, he put in a fourth answer, and then moved to stay the 
report. The motion was refused with costs, the Vice Chancellor ob- 
serving that he was not at liberty to deprive the plaintiff of the be- 
nefit of this Order.— Russell v. Dight, 6 Sim. 430. 

As to the course of proceeding for examining defendant on inter- 
rogatories under this Order, see Farquharson v. Balfour, 1 Tarn. & 
Russ. 184. 

A defendant may put in a further answer pending exceptions to 
his first answer, although he theieby deprives the plaintiff of the be- 
nefit of obtaining the common injunction on the Master's reporting 
the first answer to be insufficient. — Ingham v. Ingham, 9 Sim. 363. 
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Answer, Exoeptums to — continued. 

be in writing, and signed by counsel, de- 
scribing the particular passages considered 
scandalous or impertinent, and the Order for 
referring them to be obtained within six days 
after the delivery of such exceptions [1828, 
Order 11.] (a); and to contain a direction to 
the Master to expunge any such scandalous 
or impertinent matter as he shall certify to be 
contained therein, and which shall have been 
the subject of the reference. The Master also 
to be at liberty, williout further Order, to tax 
the costs of such reference, and consequent 
thereon and direct by whom the same shall 
be paid, and the same to be recoverable by 
subpoena; but such scandalous or impertinent 
matter not to be expunged, nor costs taxed 
until after four days from the filing of the 
report of such scandal and impertinence, in 
order that thd^verse party may have an op- 



(a) Relevant matter set out in an answer with unnecessary dif- 
faseness is impertinent. 

Where in the schedule to an answer such impertinent matter was 
80 mixed up with pertinent matter, that the one could not he sepa* 
rated from the other: Held, that a general exception for matter 
" impertinently set forth" was rightly taken ; and that the whole 
schedule must be treated as impertinent : Held also, that this Order 
has not altered the practice of the Court in this respect — Byde v. 
Maitertnan, L. C. May 1, 1841 ; 5 Jur. 643. 

Each exception must be supported in toto, or must fail alto- 
gether.— TTa^ita^v. Bryan, 1 Russ. St, M. 26. 

b6 
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AvBYfEB., Exceptions to — continued. 

portunity of filing exceptions to such report. — 
[1833, December, Order 22.] 

Every Order for referring an answer for in- 
sufficiency, scandal, or impertinence, to be 
considered as abandoned, unless the party 
obtaining it procure the Master's report within 
a fortnight from the date of such Order, or 
unless the Master within the fortnight certify 
that a further time, to be stated in his cer- 
tificate, is necessary in order to enable him to 
make a satisfactory report ; in which case the 
order to be considered as abandoned if the 
report be not obtained within the further 
time so stated ; and where such Order relates 
to alleged insufficiency, the answer to be 
deemed sufficient from the time when the 
Order is to be considered as abandoned (a). — 
[1828, Order 12.] 

(a) The time which occurs between the last seal after Trinity 
Term, and the first seal before Michaelmas Term, and between the 
last seal after Michaelmas Term, and the first seal before Hilary 
Term, not to be reckoned. — See Order 19, 1831. And if there be 
no seal between the last seal after Trinity Term and the first day of 
Michaelmas Term, the computation of the fortnight is not to begin 
until the first day of that term, although the Vice Chancellor may 
have made the Order of reference during the interval. 

When the fortnight expires on a Sunday, the time is extended 
throughout the Monday following. — Angell v. Wateomhtj 1 MyK & 
Cr. 48. 

Under this Order the Master may, of his own authority^ and whe- 
ther he is attended by any one on behalf of the parties or not, en- 
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Answer— continued. 
Time for anttoering* 

Defendant after appearance and without 
order allowed eight weeks to plead, answer, or 
demur (not demurring alone) to any original, 
or supplemental bill, or bill of revivor, and 
Jive weeks to plead, answer, or demur (not 
demurring alone) to any amended bill to wkick 
the plaintiff shall require an answer; but 
twelve days only to demur alone (a). — [1833, 
Dec. Order 10; 1841, Aug. Order 20.] And 
in every cause for an injunction to stay pro- 



large the time for making hig report. Woods v. Woods, 9 Sim. 213 ; 
and he may do lo more than once if necesBSiy. — Davis v. Frariklyn, 
2 Beav. 369. Nor is it necessaiy for any such certificate, except 
the first, to be made within fourteen days from the date of the 
order. — BeekeY, Whitworth, Law J. Rep. (N. S.) Chanc. ▼. 1, p. 7. 

The time for procuring the report will also be extended by the 
Court under spedal circumstances, «• g, where delay has been occa- 
sioned by the offices being closed for the recess. — BurreU v. Nichol- 
son, 6 Sim. 212. 

Acquiescence on the part of the defendant will prevent him from 
taking advantage of irregularity. — Davis v. Franklyn, supra, 

(a) Previous to the Order of August, 1841, defendants were 
allowed ten weeks in a country cause to plead, answer, or demur to 
an original or supplemental bill, or bill of revivor, and seven 
weeks to plead, answer, or demur to an amended bill; but that 
Order declares that no more time shall be allowed in country than 
in town causes. 

Bj the 3d and 4th Will. 4, c. 94, s. 13, all applications for rime 
to answer are to be made to the Master ; but in Wutorton v. Croft, 
6 Sim. 431, it was held that the Court still has jurisdiction to make 
an Older for time to answer on the ovenuling of a demurrer. 
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Answer, Time for — continued. 

ceedings at law, the plainti£f to be entitled as 
of course upon motion to such injunction, 
and in every bill of revivor to the common 
Order to revive, unless the defendant plead, 
answer, or demur within eight days after ap- 
pearance (a); the common Order to reviv^ 
reciting as the ground for granting the same, 
that the time limited by the Court to show 
cause against reviving the suit has expired 
[1833, Order 10]; and an Order for a com- 
mon injunction reciting, that the defendant 
has omitted to put in his answer, plea, or de- 
murrer, within the time limited by the Court. — 
[Ibid. Order 11.] 

After the expiration of the time allowed to 
plead, answer, or demur (not demurring alone) 
to an original bill, if defendant shall have 
filed no plea, answer, or demurrer, plaintiff 
may file a note at the Six Clerks' Office to 
the effect stated in Order (see " Order,") a 
copy of which shall be served on defendant in 
the same manner as a subpoena to rejoin; 



(a) In Lee v. Ravenscroft, 6 Sim. 474, the Vice Chaocellor held 
that this Order applied only to injunctions to be obtained on original 
bills, and that a plaintiff, before he could obtain an injunction on an 
amended bill; must wait till the five weeks allowed for putting in the 
answer had expired ,; but in a recent case before Lord Cottenham 
(firoo^ V. Cooper, August 11th, 1841,) his Lordship determined that 
it applies both to original and amended bills. 
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Answbb^ Time for — continued. 

and such note to have the same effect as if 
defendant had filed an answer traversing the 
whole MU, and plaintiff had filed replication 
and served subpoena to rejoin^ and after the 
filing and service of such note^ defendant not 
to be at liberty to plead, answer^ or demur, 
without special leave of the Court. — [1841, 
August S6th, Order SI.] But plaintiff not to 
be at liberty to file such note till he has ob- 
tained an Order for the purpose, on motion 
without notice, which shall not be made unless 
the Court be satisfied that defendant has been 
served with subpoena to appear and answer, 
and that the time allowed to plead, answer, 
or demur has expired. — [Ibid. Order 22.] 

Where a demurrer or plea to the whole bill 
shall be overruled, plaintiff, if he do not re- 
quire an answer, may immediately file the 
above note, and with the same effect, unless 
the Court on overruling such demurrer or 
plea, give time to plead, answer, or demur, 
and in such case if defendant shall file no 
plea, &c. within the time allowed, plaintiff, if 
he do not receive an answer, may on the expi- 
ration of such time file such note. — [Ibid. 
Order 33.] 

Where defendant is in contempt to an at- 
tachment for want of appearance, the interval 
between the day fixed by the subpoena for 
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Answer^ Time for — contiDued. 

appearance, and that on which the appearance 
is entered, to be deducted from the time 
allowed as above to a defendant to plead, 
answer, &c. [1833, Order 12.] But not so the 
interval between the day on which an Order 
for the plaintiff to give security for costs is 
served, and the day on which such security is 
given (a). — [Ibid. Order 13.] 

Where plaintiff obtains an Order to amend 
without requiring any further answer, and 
amends the bill any otherwise than by an 
alteration of names, dates, or sums, or the 
correction of clerical errors only, the defend- 
ant as of course to have ^ht days to con- 
sider whether he will answer the same, at the 
end of which time plaintiff to be at liberty to 
file replication, or set down cause for hearing 
on bill and answer, unless defendant shall 
have previously served an Order, or taken 
out and served a warrant for time to answer 
such amended bill; in which last case the 
Master may allow the defendant such time as 
he shall think fit.— [Ibid. Order 14.] 

As to the time allowed where defendant 



(a) The plaintiff must not only give the defendant's clerk in court 
the names of the proposed sureties in the bond, but wait two days to 
see if any objection be made to them, — Taylor ▼. BaiUy, Cooper, 
P. C. 447. 
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Akswer, Time for — continued. 

submits to answer exceptums, see title '' Ex- 
ceptions," p. 7, ante. 

All applications for time to plead, answer, 
or demur to be heard and determined by the 
Master, subject to appeal by motion to the 
Court, but the Order on such appeal to be 
final, and no such application to be heard by 
the Court except on appeal. (3 & 4 W. 4, 
c. 94, ss. 13 and 14.).— [1833, Order 20.] 

In every order granted by a Master for 
further time to answer, it shall be made a 
condition of such Order that defendant shall 
enter his appearance with the registrar, and 
consent to a serjeant-at-arms, &c. unless under 
special circumstances to he stated in the Order 
the Master should otherwise direct (a). — [1833, 
Order 21.] 

When defendant, in contempt for want of 
answer, obtains on filing his answer the com- 

(a) This order does not alter the practice of the third application 
for time when the Master gives no special direction. — Jvdd ▼. Wart" 
naby, 2 M. & K. 813. 

If after time for answering has expired, the Master thinks fit to 
grant further time without imposing on the defendant the condition 
mentioned in the above Order, he must not only state in his Order 
that there are circumstances which have induced him to dispense 
with that condition, but he must state the circumstances, though 
briefly, sufficiently fall to convey an intelligible explanation of the 
ground of his indulgence. — Anon, V. C. Dec. 1835, Cooper, P. C. 
458. 
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mon Order to be discharged as to his con- 
tempty on payment or tender of the costs 
thereof, or plaintiff accepts the costs without 
Orfer, if answer insufficient, plaintiff need not 
recommence the process of contempt, but may 
take it up at the point to which he had before 
proceeded (a). — [1831, Order 24.] 

On sheriff 's return of ikon est inventus to 
an attachment for not answering, plaintiff to 
be entitled at once to writ of sequestration on 
producing the affidavit required by this Order. 
(See " Ordbb.")— [1841, Aug. 26th, Order 9.] 

APPEARANCE. 

No order to be made for a messenger or 
for the serjeant-at-arms to take the body of a 
defendant for the purpose of compelling him 
to appear to a bill. — [1841, August, Order 7.] 

If defendant, being duly served with sub- 
poena to appear and answer, refuse or neglect 
to appear, plaintiff, after eight days from such 
service, may apply to the Court for leave to 
enter an appearance for defendant; and the 
• Court, being satisfied that the subpcena has 

(a) A defendant being in contempt for want of answer, filed his 
answer, and the plaintiff took an office copy of it : Held, that the 
plaintiff did not thereby wave the contempt, Woodtoard v. Twinaine, 
9 Sim. 301 ; nor does he wave such contempt by obtaining an order 
to amend. — Livingttone v. Cooke, 9 Sim. 468. 
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Appear AN ce — continued . 

been duly served, and that no appearance has 
been entered by defendant, may give such 
leave accordingly; and thereupon plaintiff 
may cause an appearance to be entered for 
defendant, and such further proceedings may 
be had in the cause as if defendant had ac- 
tually appeared. — [1841, Order 8.] 

Defendant may enter a special appearance 
Tvhere he is served v^ith a copy of the bill 
under this Order, and thereupon he shall be 
entitled to be served with notice of all pro- 
ceedings in the cause. — [Ibid. Order 27. 
See also as to costs, same Order, tit. '^ Bill."] 

But such special appearance not to be en- 
tered after the time limited by the practice of 
the Court for appearing to a bill in the ordi- 
nary course, without an Order to be obtained 
on notice ; and the party entering such spe- 
cial appearance to be bound by all proceed- 
ings in the cause prior thereto. — [Ibid. Order 
28.] 

ATTACHMENT. 

No writ of attachment with proclamations, 
nor any writ of rebellion, to be hereafter 
issued for compelling obedience to any pro- 
cess, order, or decree of the Court. — [1841, 
August, Order 6.] Nor any writ of execution 
or attachment for compelling obedience to an 
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Attachment — continued. 

Order or decree of the Court ; but the party- 
required by any such Order to do any act 
shall, upon being served with such Order, be 
held bound to do such act in obedience to the 
Order.— [1841, Order 10.] 

Upon the sheriff's return of non est inven^ 
tus to an attachment for not answering, and 
upon affidavit that due diligence was used to 
ascertain where defendant was at the issuing 
of the writ, and in endeavouring to apprehend 
him under the same, and that the person 
suing forth the writ verily believed at the time 
of suing forth the same that defendant was in 
the county into which such writ was issued, 
plainti£P to be entitled to a writ of sequestra- 
tion in the same manner that he is now en- 
titled to such writ on the like return made by 
the serjeant-at-arms (a), — [Ibid. Order 9.] 

BILL. 

Amendment of. 

Plaintiff to be at liberty after answer ^ ftc- 
fore filing a replicatioUy to obtain upon mo- 
tion, or petition, without notice, one Order 
for leave to amend (b) ; but no further leave 

(a) This alters the practice for taking bills pro coofesso under 11 
Geo. 4 and 1 W. 4, c. 36, s. 15, rule 1. See chap. ii. pott, 

(6) Where exceptions to answer are allowed or submitted to, 
plaintiff may obtain an order of coarse that defendant may answer 



J 
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Bill, Amendment of — continued. 

to amend to be granted after answer, and 
before replication^ unless the Court be satisfied 
by affidavit that the draft of the intended 
amendments has been settled, approved and 
signed by counsel, and that such amendments 
are not intended to be made for the purpose 
of delay, or vexation, but because the same 
are considered material to the case of the 
plaintiff; such affidavit to be made by the 
plaintiffj or one of the plaintiffs where there is 
more than one, and his, her, or their soli- 
citor (a), or by such solicitor alone, in case the 
plaintiff or plaintiffs, from being abroad or 
otherwise, shall be unable to join therein ; but 
no such Order, to be made either without 
notice, or upon affidavit, unless such Order be 
obtained within six weeks after the answer, if 



the amendments and exceptions at the same time. — Mendi%ab€l v. 
HttlUtt, 1 Russ. & Mjl. 324 ; Bird v. Hustler, ibid. 325. 

In Cullingworth v. Grundy, 2 Myl. & K. 359, the Lord Chan- 
cellor held that the jurisdiction of the Court to make Orders of 
course was not taken away by the operation of the 3 & 4 Will. 4, 
c. 94, ss. 13 and 14, and the new Orders founded thereon. The ques- 
tion in that case was, whether the common application for leave to 
amend before answer ought to be made as a motion of course in 
Court, or whether it should be made before the Master, like special 
applications for leave to amend. 

(a) An application to amend under this Order must be supported 
by the joint affidavit of the plaintiff and his solicitor.—- Brotcne v. 
Dunne, 3 Sim. 23. 



• 
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BiLLy Amendment o/*— continued. 

there be only one defendant^ or after the last 
of the answers if there be two or more de- 
fendantSy is to be deemed sufficient. But 
Orders for amending clerical errors, or errors 
in names, dates, or sums, may be obtained on 
motion, or petition without notice (a). — [1831, 
Order 13.] 

(a) A defendant stated by the bill to be oat of the jurisdiction, is 
not to be considered for the purposes of this Order as a defendant on 
the record ; and an Order to amend obtained more than six weeks 
after the time within which the answers of all the defendants within 
the jurisdiction are to be deemed sufficient, will be irregular. — King 
rf Spain V. Hullett, I Russ. & Myl. 7. 

So also a defendant not served with subpoena is not a defendant 
within the meaning of this Order. — Cooke v. Belham, Cooper, P. C. 
403. 

After the six weeks limited by this Order have expired the Master 
baa no jurisdiction to entertain applications for leave to amend ; but 
the Court will under special circumstances grant such applications.— 
Lloyd V. Wait, 4 Myl. k Cr. 257 ; Milbank v. Stevent, 8 Sim. 160. 

Where an Order to amend may be made by the Master as against 
some of the defendants, but must be made by the Court as against 
another of them, the plaintiff may obtain the Order from the Court 
as against all the defendants. — Matchitt v. Palmer, 10 Sim. 241. 

In Evans v. Hughes, 5 Sim. 666, plaintiff, after defendant had 
answered, amended by adding anothet defendant. After that other 
defendant had answered, plaintiff again moved ex parte to amende 
not requiring any answer from original defendant and Order made, 
plaintiff undertaking not to serve the original defendant with a sub- 
posna to answer the amendments. 

So in Cottingham v. Potts, 1 Russ. & Myl. 81, a second Order 
for leave to amend was made ex parte where the answers to the 
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Every Order for leave to amend to contain 
an undertaking by the plaintiff to amend 
within three weeks from the date of the Order, 



amended bill rendered it necessary to add various incumbrancers as 
parties. 

Where exceptions are taken to an answer, and plaintiff requires to 
amend, he should move specifically' for liberty to amend without 
prejudice ^to exceptions, for by motions of course to amend excep- 
tions will be waived. — De la Torre v. Bemales, 4 Mad. 396. 

This order does not apply to amendments before answer, which 
may be made by motion of course, or petition, as often as may be 
necessary ; nor does it apply to amendments made upon exceptions 
to answer being submitted to, or allowed, Birdw, Hustler ^ 1 Russ, 
& Myl. 325 ; nor to merely formal amendments, an order for which 
may be obtained without notice. — Smith v. Evans, 1 Russ. U M. 80. 

The amendments of a bill under leave given on allowance of a 
demuner is not reckoned for the purposes of this Order. — PesheUer 
T. Hammett, 3 Sim. 389 ; Waterton v. Croft, 6 Sim. 485. 

A plaintiff submitted to a demurrer, and obtained an order of 
course to amend, undertaking to amend within three weeks; he did not 
comply with the undertaking, but after the expiration of the three weeks 
obtained a second Order of course to amend upon similar terms. No 
answer having been filed, it was held that the second Order was not 
irregular. — Nicholson v. PeiU, 2 Beav. 497. But the effect of allow- 
ing a demurrer, and giving the plaintiff by the same Order leave to 
ameod is, that the suit remains a pending suit, and notwithstanding 
the plaintiff pays the costs of the demurrer, yet if he do not amend, 
the defendant may dismiss the bill with costs for want of prosecu- 
tion.— Se<2<i(m v. Evans, Law J. Rep. (N. S.) Chanc. v. 10, p. 68. 

An Order to amend obtained in violation of this Order may be 
treated as a nullity. — De Geneve v. Hannam, 1 Russ. & Myl. 494. 

If a defendant is added by amendment after answer, no further 
amendment of the bill can be made even as against that defendant, 
except upon an application supported in the manner required by this 
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and in default thereof the Order to become 
void, and the cause^ as far as relates to any 
motion to dismiss for want of prosecution, to 
stand in the same situation as if such Order 
had not been made. — [1828, Order 14.] 

After replication, the plaintiff not to be 
permitted to withdraw it, and amend without 
a special Order of the Master in rotation (a). 

Order. — Attomey-General v. Nethercoat, 2 Myl. & Cr. 604 ; Had' 
dtUey V. Nevile, Ed. MS. ; but see Evans v. Hughes, 5 Sim. 666 ; 
Cottingham v. Potts, 1 Russ. & M. 81. 

Where a plaintiff, who had obtained an Order to amend without 
requiring a further answer amending the defendant's office copy, paid 
20s, costs for the amendments without having called on the defend- 
ant for his office copy, and such costs were accepted by the defend' 
ant*s clerk in court, it was held that the acceptance of th^ costs y^zs 
a waver of the plaintiff's omission to call for the office copy ; and a 
motion on the part of the defendants for leave to answer notwith- 
standing replication was refused, but without costs. — Boswell v. 
Tucker, 2 Keen, 188 ; Tarleton v. Dyer, 1 R. & Myl. 1. 

If plaintiff obtains an Order to amend without costs amending de- 
fendant's office copy, and the amendments are found to require a new 
engrossment, he may amend without Order paying 20s. costs. — Cox v. 
Champneys, 6 Mad. 314. 

Where a plaintiff wishes to amend, but does not require a further 
answer, the Order ought to contain a recital to that effect, otherwise 
it is irregular. — Boddington v. Woodley, 9 Sim. 380. 

After an injunction had been continued on merits, the plaintiff 
moved to amend without prejudice to the injunction : Held, that in 
such a case the amendment could not prejudice the injunction, and 
therefore the motion was a simple application to amend, and ought 
to have been made before the Master. — Woodroffe v. Daniel, 9 Sim. 
410. 

(a) The mode in which the Master in rotation is to be ascertained 
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who is to be satisfied by affidavit that the 
matter of the proposed amendment is mate- 
rial^ and could not with recLSonahle diligence 
have been sooner introduced into the bill, the 
application for such purpose^ as well as all 
special applications to amend bill (which by 
Order 20 of 1833 are to be heard and deter- 
mined by such Master in rotation)^ being 
made by taking out a warranty at the foot 
whereof a notice is to be written^ specifying 
the object of the application, and to be served 
two clear days before the return thereof (a).— 
[1828, Order 15. Stat. 3 ifc 4 Will. 4, c. 94, 
s. 13. 1833, Order 20.J 



is explained by Orders 15 and 17 of December, 1833, p. 81, pott; 
for which see also tit. " Master." 

(a) This (15th) Order does not apply to an amendment by adding 
parties for which a motion of course may be made at any time, 
BrattU V. Waterman, 4 Sim. 125 ; Cockbum v. Raphael, Copper, 
P. C. 407 ; nor to an Order at the hearing, giving the plaintiff leave 
to amend, nor to applications with respect to amendments made in 
puvuance of such an Order. — Johnson y, Compton, 4 Sim. 47; 
Kerriek v. Saffery, 7 Sim. 317 ; Milligan ▼. Mitchell, 1 Myl. & Cr. 
433. 

Nor does it preclude a plaintiff from filing a supplemental bill, 
where by inadvertence a necessary party has not been brought before 
the Conrt, and the suit has got to that stage that the plaintiff cannot 
amend. — Semple v. Price, 10 Sim. 238. 

But where a plaintiff obtains leave to amend by adding parties, 
he will be held strictly to that particular amendment; and he will 
not be allowed to add parties as co-plaintii&, and to introduce new 
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Plaintiff in injunction cause having ob- 
tained the common injunction to stay pro- 
ceedings at law, may (either before or after 

statements and charges in the bill relating to such co-plaintiffs. — 
Milligan v. Mitchell, tuftra ; Bailey v. Dennett, 3 Y. & C 461. 

And where leave has been given to the plaintiff at the hearing to 
amend by adding certain parties, if, after having added those, he is 
desirous of adding others, he must apply for further leave so to do ; 
Vid that application must be made to the Court and not to a 
Master. — Bierdermann v. Seymour, 2 M. & Cr. 117. But as to 
adding parties, see Orders 39 and 40 of August, 1841, and tit. 
** Parties," post. 

So application for leave to amend by striking out the name of a 
plaintiff, must be made to the Court, the Master in such a case 
having no jurisdiction under the 3 & 4 Will. 4, c. 94. — Read v. 
Treacher, 2 Keen, 317. 

And in Rees v. Edwards, 1 Keen, 465, where an application was 
made for leave to amend without prejudice to the injunction which 
had been continued on the merits. Lord Langdale made the Order, 
although it was objected that being a special application for leave to 
amend, the Court was precluded from hearing it by 3 & 4 Will. 4, 
c. 94, except by way of appeal ; his Lordship observing, that the 14th 
section of that Act appeared to preclude the judges of the Court of 
Chancery from all original jurisdiction in cases of application for 
leave to amend, but that strict construction had not been put upon 
the act. It had been held that the act did not apply to Orders of 
course to amend the bill, nor to cases in which the ('ourt being pos* 
sessed of all the circumstances of the case, was enabled at the time 
to exercise a proper discretion on the subject of amendment ; ted 
vide contra Woodroffe v. Daniel, 9 Sim. 410. 

If after replication filed, the plaintiff has on special leave amended 
his bill in such a manner as to call for an answer, he may afterwards 
obtain, as of course, a further Order to amend at any time before the 
answer to the amended bill is put upon the file. — Wharton v. Swann, 
2 Myl. & K. 362. 

After a plea allowed and replied to» the plaintiff will not be al- 
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answer of defendant, and whether injunction 
shall or shall not have been continued to the 
hearing) obtain an order of course for leave to 
amend without prejudice to the injunction; 
but such Order to contain an undertaking by 
plaintiff to amend within a week, and in de- 
fault thereof the Order to be void. And in 
case the bill be amended pursuant to such 
Order^ defendant may thereupon, and al- 
though he may not have put in any answer, 
move, on notice, to dissolve the injunction, on 
the ground that the bill as amended does not, 
even if the amendments be true, entitle the 
plaintiff thereto.— [1839, May 9, Order 2.] 

If injunction to stay proceedings be prayed 
for by the bill, and be not obtained, or having 
been obtained, be dissolved on merits stated 
in answer, and plaintiff aftevwards amend, 
and defendant do not plead, answer, or demur, 
to the amended bill within eight days after 
appearance, plaintiff entitled to move for in- 
lowed to withdraw the replication and amend the billf with a view 
to vary the case originally made. — Bamett v. Graf ton, 8 Sira. 72, 

A plaintiff applying for leave to amend after replication, muat 
give the Court as much information as to the nature of the proposed 
amendments as the Court requires, upon an application for leave to 
amend a second time after answer. — Attomey'Gen, v. Fithmongert* 
Company, 4 Myl. & Or. 1. 

As to what will be deemed reasonable diligmce, see Daniii v. 
l<rrd Falmouth, Cooper, P. C. 407. 

C 
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junction, upon affidavit of the truth of the 
amendments. — [1839, Order 3.] 
Dismissal of. 

Where the answer of a defendant is to be 
deemed sufficient, whether it be in term time or 
vacation, if the plaintifl' do not proceed in the 
cause, the defendant may, after the expiration 
of two months (a), move, upon notice, that the 
bill be dismissed with costs for want of pro- 
secution ; and the bill to be accordingly dis- 
missed with costs, unless the plaintiff appear 
upon such motion and give an undertaking 
to file replication and serve subpcBna to rejoin ; 
and in case he requires a commission to ex- 
amine witnesses, do obtain and seiTC an 
Order for such commission, within three weeks 
from the date of such undertaking (ft) ; or 

(a) By the 4th and 16th Orders, four months roust elapse after 
the filing of the answer before the bill can be dismissed for want of 
prosecution ; but the intervals (of vacation) mentioned in the 19th 
Order of 1831, see tit. "Vacation/' post, must be reckoned^ unless 
they occur in the first two months. — Attorney -Gen. y. Joties, 5 Sim. 
246; Marriott V. Tapley, 8 Sim. 38. 

(h) If a plaintifi^ obtain an Order for a commission, but do not take 
it out, the defendant is entitled ta a similar Order, on motion of 
course. — Rattenhwry v. Fenton, 6 Sim. 368. 

Where a plaintiff has failed to comply with an undertaking to 
speed given under this Order, the Court will not relieve him from 
the consequences, unless the failure was caused by some inevitable 
accident. But a defendant cannot give a notice to dismiss until the 
whole time allowed for performing an undertaking to speed has ex* 
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unless the plaintiff^ without filing replication^ 
appear upon such motion, and give an under- 
taking to hear the cause as against the defend- 
ant making the motion upon bill and answer^ 
or unless it appear that the plaintiff is unable 
to proceed in the cause by reason of any gther 
defendant or defendants not having sufficiently 



pired, ahhough performance has become impossible. — Whalley v. 
Pepper, S Sim. 203. 

The Order on an undertaking to speed is to the following effect : 
" That the plaintiff do file a replicatioD, serve subpoenas to rejoin, 
and obtain and serve an order for a commission to examine wit- 
nesses, if he require such commission, within three weeks from the 
date of the Order ; and give rules to produce and to pass publication 
is the lerm neit but one after the date of the order, or in default 
thereof thai the bill be dismissed with costs." 

Where the Order containing an undertaking to speed was inac- 
eanlbAy drawn up, fixing the periods for giving rules to produce, 
serving subpoena to rejoin, and setting down the cause a term too 
aoea, the Court refused to make an Order for dismissal even after 
the proper time had expired. — Slatter v. SUtter, Cooper, P.C. 418. 

If plaintiff, on motion to dismiss for want of prosecution, under- 
take to 8pee<l, and in pursuance of the undertaking file replication 
and serve subpoena to rejoin, but do not move for a commission, 
defendant cannot aftervirards move to dismiss for want of prosecution, 
as he may himself proceed with the cause. — Garden ▼. Manning, 
I Keen, 380. So also if plaintiff, net requiring a commission, give 
the rates to produce and pass publication, but do not serve the sub- 
poena to hear judgmeni within the time limited by his undertaking td 
speed, defendant cannot move to dismiss, the case not being within the 
16th or 17th of the new Orders. --Crooke v. Trery, 3 Myl. & Cr, 1 68. 

And where the plaintiff had filed a replication but did not serve 
any subpoena to rejoin, and on a motion to dismiss for want of pro- 

c2 
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answered the bill| and that due diligence has 
been used to obtain a sufficient answer or 
answers from such other defendant or defend- 
ants ; in which case the Court to allow to the 
plaintiff such further time for proceeding in 
the cause as may appear reasonable (a). 
If the plaintiff appear upon the motion to 



secution his counsel stated that he did not require a commission, it 
was held that the case must be governed by the old practioe.-* 
Smith V. Oliver, 3 Mjl. & Cr. 165; Daniell v. Austen, 8 Sim. 19. 
But see Padmore v. Bodfield, 1 Beav. 367, where the bill was dis- 
missed alter replication filed, in pursuance of undertaking to speed, 
but no further steps taken. 

Where replication was filed on the same day on which a notice of 
motion to dismiss was given, but after the notice, the plaintiff, not 
having tendered the costs of preparing and serving the notice of 
motion, was ordered to pay the costs of the motion, Attorney-Gen, 
v. Cooper, 9 Sim. 379 ; and it seems the only Order to be made on 
a motion to dismiss, where plaintiff files a replication after bring 
served with the notice of motion, is for the plaintiff to pay the costs 
of the application. — The Corporation of Dartmouth v. Holdsworth, 
9 Sim. 383 ; Evered v. Evered, 4 Jur. 382. 

After a decree or decretal Order, not directing enquiries merely, 
has been made, the bill cannot be dismissed. — Bluck v. Colnaghi, 
9 Sim. 411. 

If notice of motion to dismiss for want of prosecution is given for 
too early a day, the defect is not cured by the motion being acei* 
dentally postponed to a day when it might have been regularly 
made. — De Geneve v. Hannam, 1 Russ. & M. 494. 

This Order does not apply to a commission to examine witnesses 
abroad. — King of Spain v. Mendisabel, 5 Sim. 596. 

(a) A defendant may move to dismiss after the expiration of two 
months from the time when his answer was to be deemed sufficient. 
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dismiss, and give the undertaking to file a 
replication and take such other proceedings 
as above, then all the rules and regulations 
with respect to the commission and the return 
thereof, and the setting down the cause for 
hearing, and the rights of the defendant with 
respect to the commission, in case of any 
default on the part of the plaintiff, expressed 
in the next Order to apply to all cases under 
this Order.— [1831, Order 16.] 

Where the plaintiff files replication without 
having been served with notice to dismiss for 
want of prosecution, he shall serve subpoenn 
to rejoin ; and in case he requires a commis- 
sion to examine witnesses, obtain and serve 
an Order for such commission within three 
weeks from the filing of the replication (a) ; 

although owing to the answers of the other defendants not being 
filed, the time for amending the bill had not expired. 

Threatening the defendants who have not answered with an at- 
tachment, without issuing one, is not using due diligence to get in 
their answers, so as to prevent another defendant from moving to 
dismiss. — Chilly v. Van Bodicoate and otkerSf 5 Sim. 668 ; Cooke v. 
Btetham, Law Journ. (N. S.) Rep. in Chan. v. 8, p. 270. 

fiat the plaintiff may obtain an Order to amend (if he have not 
alieady had one pursuant to the 13th Order of 1831,) and service of 
that before the motion to dismiss is made will be an answer to the 
motion, although he must pay the costs of such motion. — Peacock v. 
Siemer, 5 Sim. 553 ; Attomey-Gen. v. Kemp, 8 Sim. 208. 

(a) This Order applies only to cases in which the plaintiff requires 
a commission ; so that in other cases the old practice remains unal- 
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such commission to be returnable, at the 
latest, on the first return of the second term 
then next following (a) ; and shall give his 
rules to produce witnesses and pass publica- 
tion at the latest in the same term, and set 

tered. — WUliams v. Janaway, 6 Sim. 77 ; Ward v. Swift; PlaUl 
V. MorUy, Cooper P. C. 423, 424. See also Croohe y. Trery, Smith 
V. Oliver, Daniel v. Austen, and Garden v. Maning, pp. 27, 28, ante. 

The old practice, as stated in Anon, 5 Sim. 497, is as follows : 
"If the plaintiff has served a subpoena to rejoin, the defendant must 
wait one clear term after that subpoena was served, when be must 
give rules to produce witnesses. He must then wait another clear 
term, when he must give rules to publish depositions, although 
not any witnesses have been examined. This is compulsory process. 
The defendant must then wait another olear terra, when he may set 
the cause down to be heard at his request, and must serve the 
plaintiff with a subpoena to hear judgment." 

Though plaintiff do not want a commission, he is not at liberty to 
give a rule to pass publication until the eipiration of three weeks 
from service of subpoena to rejoin. — Flight v. Jonet, 7 Sim. 256» 

Where plaintiff obtains an Order for a commission, and serves k 
on defendant, his subsequent abandonment of that Order will not 
withdraw the case from the operation of this (17th) Order*— IZayiM 
v. Lees, ? Keen, 14. 

In Earl of Ferrers v. Shirley, 7 Sim. 484, the defendant, brfor$ 
replication, served a notice of motion to dismiss. On the next day 
plaintiff replied, and the motion was not made, and consequently 
plaintiff did not undertake to speed. No subpoena to rejoin was 
served, and the defendant again moved to dismiss: Held, that 
neither the 16th nor the 17th Order applied, but that the case was 
governed by the old practice. 

(a) The words " second term then next following," refer to the 
second term following the day on which the Order for the commia- 
ion is served. — Williams v. M'Dannel, 9 Sim. 400* 
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down bis cause for hearings and duly serve the 
subpoena to bear judgment returnable in tbe 
succeeding term ; and if he make default 
therein, then upon application by the defend- 
ant, upon notice, the plaintiff's bill to be dis- 
missed with costs, unless the Court make 
special Order to the contrary (a). — [1831, 
Order 17.] 

Defendant not to be at liberty to serve a 
notice to dismiss for want of prosecution until 

(a) The remaiader of this Order being applicable to the Commis- 
aioB, 9tBtiu** Commission/' p. 43, yoU, 

If a defendant who is in a situation to dismiss a bill by an Older 
of coQise for want of prosecntioo, after replication filed, does not 
avail himself of his right, but permits the plaintiff to file inierroga- 
tones and to examine witnesses, he cannot afterwards dismiss the bill 
for want of prosecution, and an Order for dismissal subsequently ob- 
tained, will be discharged for kregularity. — Ferrers v. Hutchinson, 
1 Ross. & Myl. 22« So where an Order for a commission has been 
obtained after the expiration of the three weeks, the defendant cannot 
Qove to dismiss, his proper course being to move to discharge the 
Older lor the commissioo.^tricft/atid v. Strickland, 1 Craig & Phil. 
151. 

But where the defendant had neglected to take advantage of the 
default of the pluintiff nntil the plaintiff served a subpoena to rejoin* 
and sued out a commission, and the defendant moved to dismiss, on 
aftdavit that the cause was not set down for hearing, and that no 
rahawere taken out to produce witnesses or pass publicatioii, the 
case was held to be within this Onkr, and the plaintiff was ordered 
to speed the caase, but the defendant was not allowed costs of the 
apptieation* — White v. Snnih, } Keen, 881. 

Where the plaintiff's solicitor, meiely through ignorance or mis- 
take* has neglected to comply with the exigency of this Order, the 
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after the time limited by the rules of the 
Court within which a plaintiff may obtain an 
Order to amend, as to such defendant, shall 
have expired (a). — [1833, Order 26.] 

Court will not relieve the plaintiff, upon terms, from the penal con- 
sequences of the neglect without the consent of the other party. — 
Walnuley v. Froude» I Russ. & M. 334. 

A party who consents to dispense with this Order in some patti- 
culars, is not to be considered as giving up the benefit of it altogether, 
but is entitled to enforce such of its requisitions as he has not dis- 
pensed vrith.-^ Webber v. Bolitho, 8 Sim. 240. 

If a plaintiff have liberty to amend, and in default of amendnaent 
within a certain time the bill is to stand dismissed with costs, it k 
"after that time a motion of course, not requiring notice, that the bill 
should be dismissed. — Dobede v. Edwards, Law Jour. Rep. (N. S.) 
Chanc. v. 10, p. 160. 

Where on motion to dismiss for want of prosecution, the delay can 
be satisfactorily accounted for, the Court will not make any Order. 
— Vent V. Paeey, 3 Sim. 382. And if it can be shown that the de- 
fendant's solicitor was aware of the cause of delay, the motion will 
be dismissed with costs. — Barber v. Kavanagh, V. C. Reg. Lib. 
1834, p. 704 ; Cooper, P. C. 418 ; Partington v. Baillie, 5 Sim. 667. 

(a) In Attomey'Cen. v. Kemp, 8 Sim. 208, two of the defendants 
had answered the bill, but the other defendants had not. Above 
eight months after the answer of the two first defendants was filed, 
they served a notice of motion to dismiss, and on the next day the 
plaintiff obtained, as of course, and served an Order to amend : 
Held, that under the above Order, the Order to amend was regularly 
obtained, and the motion to dismiss was refused ; but the plaintiff 
was ordered to pay the costs of the motion. See also Peacock v. 
Sievier, 5 Sim. 653. 

A plaintiff having obtained an Order of course to amend, aftec the 
time limited for that purpose had expired, and the defendant being 
in a condition to move to dismiss for want of prosecution : Heldj 
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Interrogatories to. 

Defendant not to be bound to answer any 
statement or charge in the bill unless specially 
and particularly interrogated thereto, nor any 
interrogatories except such as he is required 
to answer; and where a defendant shall answer 
any statement or chaise in the bill to which 
he is not interrogated only by stating his 
ignorance of the matter so stated or charged, 
such answer to be deemed impertinent. — 
[1841, August 26, Order 16.] 

The interrogatories, in interrogating part of 
bill, to be divided from each other and num- 
bered consecutively 1, 2, 3, &c.; and those 
which each defendant is recpiired to answer to 
be specified in a note at the foot of the bill, in 
the following form, viz.: — "The defendant 
(A.B.) is required to answer the interrogatories 
numbered respectively 1, 2, 3, &c." And the 
office copy of the bill taken by each defend- 
ant not to contain any interrogatories except 
those which such defendant is so required to 
answer, unless such defendant shall require 
to be furnished with a copy of the *vhole bill. 
—[Ibid. Order 17.] 



that a single notice of motion to discharge the irregular Order and 
dinpiss the bill, was not irregular on the ground of multifariousness. 
TraiU V. BuU, 1 Beav. 475. 

c5 
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The note at the foot of the bill, specifying 
the interrogatories which each defendant is 
required to answer, to be considered and 
treated as part of the bill, and the addition of 
any such note, or any alteration in, or addition 
to it, after the bill is filed, to be considered as 
an amendment of the bill. — [1841, Order 18.] 
Instead of the words preceding the interroga- 
ting part of the bill, beginning, '^ To the end 
therefore," the words set forth in this Order to 
be used. See " Order."— [Ibid. Order 19.] 

Marking of. 

Every bill or information to be marked 
either with the words "Lord Chancellor," or 
with the words " Master of the Rolls," to de- 
signate the judge before whom the same is in- 
tended to be heard. [See Order, May, 1837](a). 

Of Revivor. 

When any defendant has been taken into 
custody upon attachment, or other process, for 
want of appearance to a bill of revivor, and 
shall refuse or neglect to enter an appear- 
ance to such bill within eight days after the 
return of such attachment, the plaintiff to be 
entitled as of course, upon motion or petition, 

(a) As to the mode of marking bills in causes to be beard before 
the Vice-chancellors, see Orders of 11th November, 1841. — ^Ap- 
peodiz, p. 374, post. 
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to the common order to revive ; and if de- 
fendant cannot be found so as to be taken 
upon such attachment, and a return of non 
est inventus shall have been made thereon, 
plaintiff, upon producing such return and an 
affidavit that due diligence has been used in 
endeavouring to execute such attachment, 
and that there was good reason to believe 
defendant was in the county to which such 
attachment issued at the time of suing out the 
same, plaintiff to be also entitled as of course, 
on motion or petition, at the end of eight 
days after the return of the attachment, to 
obtain the common order to revive; and in 
either such cases the Order to recite, as the 
ground for granting the same, that defendant 
is in contempt, and that the time limited by 
the Court to show cause against reviving the 
suit has expired. — [1833, Order 8.] 

Of Revivor and Supplement. 

Not to be necessary, in any bill of revivor 
or supplemental bill, to set forth any of the 
statements in the pleadings in the original 
suit, unless the circumstances of the cose may 
require it (a), — [1841, August, Order 49.] 



(a) In Phelps v. Sproule, 4 Sim. 318, it was held that it was not 
sufficient merely to state the prayer of the original bill in a suit to 
levive, but that so much of the original bill should be stated as 
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Bill — continued. 
Service of. 

Where no account, payment, conveyance, 
or other direct relief is sought against a party 
to a suit, plaintiff need not require such party, 
not being an infant, to appear to and answer 
the bill, but may serve such party with a copy 
of it, whether the same be an original, 
amended, or supplemental bill, omitting the 
interrogating part; and such bill as against 
such party not to pray subpoena to appear 
and answer, but that such party upon being 
served with a copy of the bill may be bound 
by all the proceedings in the cause; but 
plaintiff not to be prevented from requiring 
such a party to appear to and answer the bill, 
or from prosecuting the suit against such 
party in the ordinary way, if he shall think 

would show the right of the party to revive, and the Vice Chancellor 
allowed a demurrer to the bill, on the ground that it did not contain 
such statement. 

What circumstances shall be deemed so special as to require the 
statements referred to in the above Order, will still be very much in 
the discretion of counsel ; but while, on the one hand, the cases 
must be rare indeed where a demuner will be allowed for want of 
them, the Court, on the other hand, has, it is conceived, conveyed a 
plain intimation that a bill will be deemed impertinent if they are 
inserted unnecessarily, or at any immoderate length. 

In Phelps ▼. Sprouts the defendants to the bill of revivor were 
not parties to the original bill ; but that circumstance would not of 
itself now justify any lengthened reference to the pleadings in the 
original suiL 
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fit. — [1841, August, Order 23.] A memo- 
randum of such service, and of the time when 
such service was made, to be entered by 
Plaintiff in the Six Clerks Office, he first ob- 
taining, on motion without notice^ an Order 
for leave to make such entry, which shall be 
granted on the Court being satisfied of a copy 
of such bill having been served, and of the 
time of service. — [Ibid. Order 24.] Where a 
defendant shall have been so served and a 
memorandum of such service entered, and 
such defendant shall not, within the time 
limited by the practice of the Court for that 
purpose, enter an appearance in common 
form, or a special appearance under the 27th 
Order, (see tit. "Appearance,'') plaintiff 
may proceed in the cause as if the party 
served were not a party thereto, and such 
party shall be bound by all the proceedings 
in the cause as if he had appeared and an- 
swered. — [Ibid. Order 26.] But a party so 
served may, if he desires it, have the suit 
prosecuted against himself in the ordinary 
way, and in that case he shall enter an appear- 
ance in the common form, and the suit shall 
be prosecuted against him in the ordinary 
way ; but the costs occasioned thereby shall 
be paid by the party so appearing, unless the 
Court shall otherwise direct. — [Ibid. Order 
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26.] If plaintiff require such a party to appear 
to and answer the bill, tlie costs occasioned 
thereby, and of all proceedings consequential 
thereon, to be paid by plaintiff, unless the 
Court shall otherwise direct. — [1841, Order 
29.] 

BOOKS, PAPERS, &c.. Production of, see tit. 
" Master," p. 71, post. 

CAUSES. 

Where any cause set down to be heard 
before the Lord Chancellor is afterwards set 
down to be heard before the Master of the 
Rolls, or vice versa, tlie solicitor for the plain- 
tiff to certify the fact to the registrar of the 
Court where the cause was first set down, 
who shall cause an entry thereof to be made 
in the book of causes, opposite to the name 
of such cause, and a fee of 6s. 8d. to be 
allowed for such certificate, if made within 
eight days after the cause is so set down a 
second time.— [1828, Order 38.] And the 
same certificate to be made where any cause 
has become abated, or been compromised, 
and the same fee to be allowed if the solicitor 
certify as soon as the fact comes to his know- 
ledge.— [Ibid. Order 39.] 

Particulars of the several proceedings in, 
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to be furnished by any clerk in court, whe- 
ther in the cause or not, at the request of any 
person f whether a party or not, a fee of S«.4<2. 
being paid for the clerk in court's certificate. 
—[1828, Order 43.] 

To be set down for hearing before the Lord 
Chancellor, if the bill or information be 
marked ** Lord Chancellor," and before the 
Master of the Rolls, if such bill or infoima- 
tion be marked ^* Master of the Rolls ;'' and 
every interlocutory proceeding in a cause to 
be heard and determined by the judge before 
whom the cause shall be so originally ap- 
pointed to be heard {a) ; (see Orders of 5th of 

(a) Where the last Order upon iDerits previous to the Orders of 
1837 coming into operation had been made at the RolU against one 
of the defendants alone, and the other defendant afterwards moved 
to diamias before the Vice Chancellor, the motion was refused with 
costs, although the defendant moving was not aware of the other 
Order. — Tench v. Cheete and another, 9 Sim. 150; see also Wilkins 
▼. Suvens, 5 Jur. 403. 

So in Senior v. Wilkt, 2 Keen, 210, it was held that where the 
decree was made by the Vice Chancellor, and an Order upon a 
petition in the cause was afterwards made by the Master of the Rolls, 
^leserving the costs of the petitioners, the reservation of costs did not 
give authority to the Master of the Rolls to hear a petition in the 
cause presented after the 20th of May, 1837, but that such petition 
must be heard by the Vice Chancellor. 

And in Brydges ▼. Bramfil, Law Jour. Rep. (N. S.) Chanc. v. 7, 
p. 107, where exceptions had been taken to the answer of one de- 
fendant, which the Master reported insufficient, and the defendant 
filed exceptions to the report, which were heard before the Vice 
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May, 1837 & 11th Nov. 1841). %But between 
the close of the sittings after any term, and the 



Chancellor and disallowed, and there was subsequently a special 
Order, but without affidavit as to the further answer to be put in, a 
motion before the Master of the Rolls for production of books and 
papers admitted by the answer of another defendant, was opposed on 
the ground that the Order of the Vice Chancellor, which was the 
last, was necessarily an Order upon merits, meaning not of the 
cause, but merits with reference to which the Order was made, and 
the Master of the Rolls held that the case was within the second 
article of the 9th Order of May, 1837, and he could not entertain 
the application. 

A party aggrieved by an Order made by the Master under 3 & 4 
Will. 4, c. 94, s. 13, in a cause set down at the Rolls, has no right 
to appeal to the Lord Chancellor against the Order, being precluded 
by the 12th Order of May, 1837.— Hi// v. Gomme, 3 Myl. & C. 
503. 

Where an Order of course has been obtained for setting down a 
cause in a branch of the Court which according to the above Orders 
ought to be heard in another branch, such Order cannot be treated 
as a nullity, but an application must be made for its discharge for 
irregularity. — Wilkins y. Stevens, Law Jour. Rep. (N.S.) Chanc v. 
9, p. 299. 

A party suing on his own behalf, and as next friend of the infants, 
obtained at the Rolls the usual Older for the taxation of hi» soli- 
citor's bill of costs, and the delivery of the papers to him. After- 
wards the infant plaintiffs presented a petition to the Lord Chancel- 
lor, praying, amongst other things, that the Order for taxation might 
be discharged, which was refused. One of the plaintiffs having 
afterwards attained her age of twenty-one, presented a petition to 
the Master of the Rolls to discharge the Order for taxation, and his 
Lordship refused to make the Order, as it would interfere with that 
of the Chancellor. — Team v. Brooke, Jur. 4, p. 1054. 

After decree at the Rolls, the plaintiff cannot^ except by leave of 
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Causes — continued. 

commencement of the sittings before or at the 
beginning of the next ensuing term, applica- 
tions for special Orders may be made to any 
judge of the Court, but such orders shall be 
deemed in future proceedings in the cause as the 
Orders of the judge who would have made them 
in the ordinary sittings, and shall not be re- 
heard to be discharged or varied otherwise than 
by the Lord Chancellor.— [1828, Order 15.] 

To be set down by the plaintiff in the suc- 
ceeding term after the commission to be 
obtained by him under this Order is return- 
able, but the plaintiff to be at liberty to set it 
down before the return of the commission. — 
[1831, Order 17.] 

May be set down for hearing as well out of 
of term as in term (a).— [Ibid. Order 82.] 

the Coart, proceed in another Court in respect of the same matter, 
even though such proceedings are merely auxiliary. — Wedderhum v. 
Wedderbum, 2 Beav. 208. 

Where the judge who directs an issue is promoted to another 
branch of the Court, the application for a new trial must be made to 
his successor. — Footner v. Figes, 2 Sim. 319. 

(a) A cause may be set down for hearing in the cause-book of the 
same term in which publication has passed, provided it be not set 
down till after the last day of the term. — Tumor v. Hitchon, 2 Myl. 
&Cr.710. 

The Court has a right, on the application either of plaintiff or de- 
fendant, to advance at its discretion any cause which is ripe for hear- 
ing, i. e. after subpoena to hear judgment is returnable. SembUt 
the Lord Chancellor has no jurisdiction to discharge or vary an 
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Causes — continued . 

Foreclosure causes, when ready for hearing, 
may be ordered to be advanced for hearing 
under the same circumstances and subject to 
the same rules as other causes may be ordered 
to be so advanced (a). — [1839, May, Order 

4.] 



Order made for that purpose by the Master of the Rolls. — Hutchin- 
son V. SUvena, 1 Keen, 659 ; S. C. 2 Myl. & Cr. 452 ; Reeves v. 
GiU, 2 Keen, 671. 

In a recent case the Vice Chancellor allowed a cause to be ad- 
vanced, although it was stated by the defendant's counsel that a bill 
had been filed at the Rolls, the decree in which might render further 
proceedings in the cause sought to be advanced unnecessary, consi- 
derable delay having taken place previous to filing the bill at the 
Rolls.— Evetis V. Hall, V. C. June. 1841, £d. MS. 

But if an application to set a cause down as a short cause is op* 
poied, and the defendant's counsel slates that in his judgment it is 
not proper to be so heard, the application will be at once refused. 
Reeves v. GUI, 2 Keen, 671 ; seeus, if it appears that the opposition 
is only for the purpose of delay. — Mountford v. Cooper, I Keen, 
464. 

Where application to advance a cause as a short cause is refused 
in consequence of the defendant's counsel stating that it is not a 
short cause, and the costs of the motion are reserved, the Court will 
order such costs to be paid to the plaintifi^, if on the hearing it should 
be of opinion that the cause was a proper one to he heard as a short 
cause. — Aldtoorih v. Robinson, 2 fieav. 287. If the application is 
granted, the costs of an opposed motion will be costs in the cause. — 
Carthew v. Barclay, 10 Sim. 273. 

(a) In Brown v. Lockhart, Law J. Rep. (N. S.) Chanc. v. 9, p. 
53, it was held that a party applying under this Ordei' to have a 
foreclosure cause advanced must pay the costs of the application. 
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COMMISSION. 
To examine Witnesses, 

Order for, to be obtained and served by 
plaintiff within three weeks from the filing 
of replication, if he file replication without 
having been served with notice to dismisSf 
and such commission to be returnable at the 
latest on the first return of the second term 
then next following {a). 

If Order for, not obtained and served by 
plaintiff as above, defendant to be at liberty, 
without notice, to obtain such Order, return- 
able at the like period, and to have the car- 
riage of such commission (ft). 



(a) The words "second term then next following" refer not to 
the second term following the undertaking to speed, but following 
the day on which the Order for the commissioD to examine wit- 
nesses is served. — WiUiamt v. Maedonnell, 9 Sim. 400. 

(6) In Rattenbury v. Fenton, 6 Sim. 368, the plaintiff filed a repli- 
cation on the 1 1th July, and on the following day obtained an Order 
for a commisaion to examine witnesses, but did not take it out On 
the 7th November he entered a role to produce, and on the 18th 
a role to pass publication. The defendant had witnesses to examine 
ia the country ; and by the rule given by the plaintiff on the 18th 
publication would pass on the 25th, unless the defendant enlarged 
it by suing out a commission under the 17th O^der ; and it was held 
(m motion, without notice, thai he was entitled to suoh commis^ 
sbn. 

A clerk in court, who acted both for plaintiff and defendants, 
applied to plaintiff's solicitor for the names of commissioners to take 
defendant's answer ; held that this must be considered as a step 
taken by him on behalf of the defendants, although it was sworn 
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Commission, To examine Witnesses — continued. 

If sued out by plaintiff, and he neglects to 
execute and return the same at or within 
the time above stated, defendant to be enti« 
tied to an Order for a commission returnable 
on the last return of the term following that 
allowed to the plaintiff for the return of his 
commission. 

When issued pursuant to this Order, the 
parties to have liberty to execute the same 
in term time, and publication to stand en- 
larged until the commission be returnable; 
and the plaintiff to be at liberty to set down 
the cause in the mean time without the neces- 
sity of inserting such directions in the Order 
for the commission (a). — [1831, Order 17.] 

CONVEYANCE. 

Where a Master is directed to settle a con- 



that no inttnictions had been given by defendants to the clerk in 
court for preparing a commission, and that such application, if any. 
had been made by him as clerk in court of the plaintiff. — Beavan 
V. Waterhouu, 2 Beav. 58. See tit. '* Bill, dismis$al of" pp. 26 
to 31 ante, and " Subpcena to rejoin" post, 

(a) This Order applies only to cases in which the plaintiiF re- 
quires a commission. — Williams v. Janaway, 6 Sim. 77 ; Smith v. 
OUver, 3 Myl. & Cr. 165. 

Where a plaintiff obtains an Order for a commission, and serves 
it on the defendant, his subsequent abandonment of it does not with- 
draw the case from the operation of the above Order. — Rayson ▼. 
Jites, I Keen, 14. 






ORDERS IN CHANCERY. 46 

Conveyance — continued. 

▼eyance in case the parties differ (a), the 
party entitled to prepare the conveyance to 
bring the draft of the conveyance into the 
Master's office^ and give notice of his having 
so done to the other party ; and at any time 
within eight days after such notice^ such other 
party to have liberty to inspect the same 
without fee, and take a copy. And at or 
before the expiration of such eight days^ or 
such further time as the Master shall allow, 
such other party shall either agree to adopt 
the conveyance, or signify his dissent there- 
from, and may thereupon deliver a statement 
in writing of the alterations which he proposes 
in the draft of the conveyance. But if he 
do not deliver such statement, or if the other 
party refuses to adopt the proposed altera- 
tions, the Master to proceed to settle the 
conveyance; and if the Master adopt the 
proposed alterations, the costs of such pro- 
ceedings to be borne by the other party. — 
[1831, Order 76.] 

COSTS. 
As to Answers. 

Where no account, payment, conveyance. 



(a) Where an infant heir is a party to the cause, and a necessary 
party to the conveyance, the words ** if the parties difier" ought to 
be omitted in the Order. — Calvert ▼. Godfrey, 2 Beav. 267. 
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Costs, As to Answers — contiiiiied. 

or other relief is sought against a party, but 
plaintiff sliall require such party to appear to 
and answer the bill, the costs occasioned by 
plaintiff having required such party so to 
appear and answer, and of all proceedings 
consequential thereon, to be paid by plaintiff, 
unless the Court shall otherwise direct. — 
[1841, Aug, 26, Orfer 29.] 

For separate answers or other proceedings 
of two or more defendants put in or taken by 
the same solicitor, the Master to consider whe- 
ther such separate answers or other proceed- 
ings were necessary or proper, and disallow 
such part of the costs as he shall consider 
unnecessarily or improperly incurred. — [1828, 
Order 27.] 

Of exceptions to an answer for insufficiency, 
the Master to certify by whom and in what 
proportions the costs of such exceptions and 
the reference ought to be borne. — [1833, 
Order 19.] And where a plaintiff obtains 
a decree with costs, the costs occasioned to 
the plaintiff' by the insufficiency to be deemed 
part of the plaintiff's costs in the cause, such 
sum or sums being deducted therefrom as 
were paid by the defendant, upon the excep- 
tions to the said answer being submitted to, 
or allowed [1828, Order 28], and upon the 
taxation of such general costs, regard shall 
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Costs, As to Answers — continued. 

be had to the Master's certificate as above, 
and the costs be taxed and apportioned ac- 
cordingly.— [1833, Order 19.] 

Of insufficiency o( third answer; Defendant 
to |)ay in addition to the 4/. costs heretofore 
paid, such further costs as the Court shall 
think fit to award.— [1828, Order 10.] 

On Appeal or re-hearing. 

Deposit for, to be increased to 20Z., to be 
paid to the adverse party when the decree or 
order appealed from is not varied in any 
material point, together with the further 
taxed costs occasioned by the appeal, or re- 
hearing, unless the Court shall otherwise 
order (a).— [1828, Order 42.] 

As to Bills. 

Costs occasioned to a defendant by any 
amendment of the bill to he deemed part of 
such defendant's costs in the cause (except 
as to any amendment which may have been 
made by special leave of the Court, or ren- 
dered necessary by any default of the de- 
fendant), but any sum or sums paid by the 
plaintiff at the time of any amendment to be 

(a) Under special circumstances the deposit may be ordered to 
be retamed to the appellant, though the appeal be dismissed. — 
KutUnhury v. FenUm, 1 Rep. temp. Brougham, 60—64 ; Cooper 
P. C. 435. 
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Costs, As to Bilk — continued. 

deducted (a.)— [1828, Order 29.] And in 
taxing costs under a decree in favour of the 
plaintiff, the amount of the defendant's costs 
occasioned by any amendment unnecessarily 
made, to be taxed, and the amount thereof 
deducted from the costs to be paid by the 
defendant to the plaintiff. — [Ibid. Order 30.] 

Of Cause heing adjourned^ S^c, 

Where a cause is adjourned on payment of 
costs of the day the amount of such costs ixy 
be 10/., unless the Court shall order to the 
contrary. — [Ibid. Order 35.] 

If adjourned through solicitor's neglecting 
to attend, or having omitted to deliver any 
paper necessary for the use of the Court, he 
to pay personally to all or any of the parties 
. such costs as the Court shall award. — [Ibid. 
Order 36.] 

Where a cause is struck out of the paper 
for want of parties or other defect of plaintiff, 
if it is again set down, defendant to be allowed 
the taxed costs occasioned by the first setting 
down, although he do not obtain the costs of 
the suit. — [Ibid. Order 34.] 



(a) The Court will not od motion order payment of costs occa- 
sioned to a defendant by amendments, when it appears that the 
amendments were made under the advice of counsel, and not for the 
purpose of vexation or oppression.— Mtmcft v. The Earl of Tanker- 
vilU, 10 Sim. 284. 
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Costs — continued. 
Of Counsel. 

Where two counsel appear at the hearing 
for the same party^ the costs occasioned 
thereby to be allowed, though both were 
juniors, if the Master shall consider two coun- 
sel were necessary. — [1828, Order 33.] 

Of Creditors. 

A creditor who has come in and established 
his debt before the Master under a Decree or 
Order in a suit, to be entitled to the costs of 
so establishing his debt, and the same to be 
taxed by the Master and added to the debt. — 
[1841, August 26th, Order 47.] 

As to Demurrer, see -4* to Pleas, infra. 

Of Exceptions to Master's Reports, S^c. 

Deposit for, to be increased to lOZ., to be 
paid to the adverse party, if the exceptions are 
overruled, together with the further taxed 
costs occasioned by such exceptions, unless 
the Court shall othenoise order; but in case 
the exceptant in part succeed, the deposit to 
be dealt with and costs paid as the Court 
shall direct (a).— [1828, Order 41.] 



(a) Where defendant took one general exception to a report find- 
ing his examination insufficient, and the Court held the report to be 
right in part and wrong in part, and overruled the exception, the 
Vice Chancellor gave the plaintiff the deposit, but under this Order 

D 
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Costs — continued. 

On Proceedings before the Master. 

When the Master has proceeded ex parte^ 
in consequence of the non-attendance of any 
party, such proceeding not to be reviewed, 
unless the Master shall be satisfied that the 
party was not guilty of any wilful delay or 
negligence, and then only upon payment of 
all costs occasioned by his non-attendance; 
such costs to be certified by the Master at 
the time, and paid by the party or his soli- 
citor before he shall be permitted to proceed 
on the warrant to review. — [1828, Order 54.] 

And where a proceeding fails by reason 
of the non-attendance of any party or parties, 
and the Master does not thmk it expedient to 
proceed ex parte, the Master may certify 
what amount of costs, if any, he tiiinks it 
reasonable to be paid to the party or parties 
attending, by the absent party, or by his soli- 
citor, or derk in court personally, as the 
Master shall in his discretion think fit; and 

refused to make any Order as to costs. — Ward v. Fitshugh^ 7 Sim. 
42. 

But in WhitUm v. Peacock, 3 Myl. & K. 325, where one general 
exception, consisting of several distinct objections, which were spe- 
cified as the grounds of the exception, was taken to a report in 
hanm «f a title, aad tiM Cmui overniled the ezeepitioii «■ to tome 
flf fheoliectioiis, aad allowed it as to one, and ikaX ktmag eom^ 
knt a snaU patt «f the «xoeptioB, the depont was lo- 
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€osTS, Before the Master — continued, 

upon motion or petition^ without notice, the 
Court will make Order for payment of such 
costs accordingly.— [1828, Order 56.] 

The costs of reviewing proceedings before 
the Master to be in his discretion, and to be 
paid as he shall direct. — [Ibid. Order 68.] 

The costs of any separate report to be in 
the discretion of the Court. — [Ibid. Order 70.] 

All Orders for referring an answer or other 
pleading or matter depending before the 
Court for scandal or impertinence, to contain 
a direction to the Master to expunge, &c. ; 
and the Master to be at liberty, without fur- 
ther Order, to tax the costs of such reference 
and consequent thereon, and to direct by whom 
the same shall be paid, and the %ame to be 
recoverable by subpcena.; but matter not to 
be expunged nor costs taxed till the expira- 
tion of four days from the filing of the report 
of such scandal or impertinence (a), — [1833, 
December, Order 22.] 

The Masters to order and dii^ct on all ap- 
|»lications made to them by wari^aot under the 
Act o( 3k4 of Will. 4, c. 94, or the Ordere 
of December, 1833, whether the costs of the 
application shall be costs in the cause, or 



i**i 



(a) Where a report of scaadal or inipertiaeoce has been excepted 
to, the Master canoot tax the costs of the reference under this Order 
without farther Order. — Duangti v. Gregory, 6 Sim. .473. 

JD2 
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G0STS5 Before the ilfcw^er— continued. 

whether such costs or any part thereof shall 
be paid by any of the parties personally^ and 
in the latter case the Masters either to fix the 
sums to be paid for such costs, or tax the 
same at their discretion; and the party to 
whom such costs are to be paid may sue out 
a subpoena for the same. — [1833, Order 23.] 

As to Pleas and Demurrers, 

(Taxed) of any plea or demurrer to be paid 
by plaintiff to defendant on the allowance 
thereof, and when such plea or demurrer is to 
the whole bill, then the further taxed costs of 
the suit also (a); unless in case of a plea 
the plaintiff shall undertake to reply, and 
then to be reserved, unless the Court shall 
otherwise order (6).— [1828, Order 31.] 

(Taxed) of any plea or demurrer overruled, 
to be paid by defendant to plaintiff, unless 
the Court shall otherwise order (c). — [Ibid. 
Order 32.] 

(a) Where a demurrer to the whole bill is allowed, but the plain- 
tiff has leate to amend, the costs which he is to pay to the defend- 
ant are |)ot the whole costs of the suit, but of Uie demurrer only.— 
Hammand v. Messenger, 9 Sim. 338. 

(6) If plsdntiiF sets down the plea, but afterwards moves to take 
it out of the paper and amend the bill, he must equally pay the taxed 
"costs of the plea. — Jones v. Watter, 4 Sim. 128. 

(c) A witness on the overruling of his demurrer is liable to pay 
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Costs — continued • 
Recovery of, see tit. '* Writs op Fi. Fa/' &c. 

As to Reports. 

Of separate reports to be in the discretion 
of the Court.— [1828, Order 70.] 

Security for. 

To be given by plaintiff out of jurisdiction 
to be increased from 40Z. to lOOZ.(a).— [1828, 
Order 40.] 



the same costs as a defendaDt under this Order. — Sawyer v. Birch' 
more, 3 Myl. & K. 578. 

Where a demurrer ore tenut is allowed, but the demurrer on 
record is overruled, defendant must pay to plaintiff the taxed costs of 
the demurrer on record. — Mortimer v. Frat9r, 2 Myl. & Cr. 173. 

(a) By analogy to this Order the security for costs will be in* 
creased to 100/. in all cases where security is required, e. g. where 
plaintiff absconds, or gives a fictitious address. — Bailey v. Gundry, 
I Keen, 53 ; Sandys v. Long, 2 Myl. & K. 487. 

A plaintiff who is a peer, and out of the jurisdiction, must give 
the usual security for costs ; Lord Aldborough v. Burton, 2 Myl. & 
K. 401. And so must an officer in the king's service, where it ap* 
pears upon the bill that he. is resident out of the jurisdiction, unless 
it is distinctly stated in the bill that he is on actual service. — Lillie 
V. Ullie, 2 Myl. & K. 404. 

In Smith v. Hammond, 6 Sim. 15, a defendant to a bill of inter- 
pleader who was resident out of the jurisdiction was ordeild to give 
the security for costs required by this Order. 

In charity cases the relator, if shown to be in indigent circum- 
stances, will not be allowed to sue ; but a Tprockein ami cannot be 
compelled to give security for costs on the mere ground of poverty.— 
Fellnot V. Barratt, 1 Keen, 119. 
If plaintiff fail to give the security ordered, defendant may move 



54 ANALYSIS OF THB 

Costs — continued . 
Taxation of. 

Where a Master is directed to tax costs itt 
case the parties differ about the sanae^ the 
party claiming the costs to bring the bill of 
costs into the Master's oflSce, and give notice 
of his having so done to the other party ; and 
at any time within eight days after such 
notice such other party to have liberty to in- 
spect the same without fee^ and take a copy 
thereof; and at or before the expiration of 
the eight days, or such further time as the 
Master shall allow, either to agree to pay the 
costs or dissent therefrom, and thereupon to 
be at liberty to tender a sum of money for 
the costs- But if he make no such tender, 
or if the other party refuses to accept the 
sum so tendered, the Master to proceed to 
tax the costs. And in case the taxed costs 
shall not exceed the sum tendered, then the 
costs of the taxation to be borne by the other 
party.— [1831, Order 76.] 

CREDITORS. 

•Creditors whose debts do not carry interest, 

that it be given within a limited time^ or that the bill be dismissed.-^ 
Carnal v. Oranti 1 Sim. 348. 

The defendant is entitled to require that the persons proposed as 
secntitjf be iolveni persons. But the plaintiff may, if he prefer it, 
pay 120/. into Court in lieu of giving security.— C/iJfe v. Wilkinson,. 
4 Sim. 132. 
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Cbebitors — continued . 

who shall establish the same before the Mas- 
ter, under a Decree or Order^ to be entitled to 
interest, at the rate of 41. per cent., from the 
date of the decree, out of any estates which 
remain after satisfying the costs of the sait^ 
the debts established, and the interest of such 
debts as by law carry interest, [1841, August 
26, Order 46] ; and also to the costs of so 
establishing their debts, to be taxed by the 
Master and added to the debt (a). — [Ibid. 
Order 47.] 

(a) It will be observed that the words of this Order refer to debts 
which shall be established, and therefore although by virtue of the Slst 
Order it embraces all decrees in creditors' suitk now pending, its opera- 
tion vrill notj it is conceived, be so far retrospective as to include debts 
established prior to the date of the last new Orders. Even, howevetj 
with this limited constmction, the Order now nnder consideration 
nay be prodQctive of serious inconvenience to parties who, firom 
their knowledge of a testator's or intestate's affairs, have calculated 
upon a certain surplus, after having made every possible allowance 
&r costs and expenses, and have made arrangements upon the basis 
of such calculation. I«t us suppose, for instance, the case of a cre- 
ditor's suit, tvhere the decree has been made five years, but, owing to 
nnmeroas other enquiries directed to be made, the Master has not 
been able to proceed with the enquiry as to debts; that the debtors 
and the amounts of their respective debts are well known to the parties 
beneficially interested in the surplus of the t«sta tor's ^estate, and 
ibat these debts, which are principally simple contract, amount to 
20,000/. ; that after making the most liberal allowance for costs and 
ttpenaes, and assuming all the debts to be established, there would 
remain a surplus of 3,000/. or 4,000/. ; and that relying upon the 
feiiness of their estimate, the parties entitled to such surplus had 
oecoted securities upon their respective shares to the amount, or 
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DECREES, or Decretal or other Orders. 

Where a defeDdant makes default at the 
hearing, the decree to be absolute in the first 

nearly the emoiuitt of what they might anticipate would be even- 
tnally payable to them. It can scarcely be said that^ in the pre- 
sent state of the law, the creation of such charges was not perfectly 
jostifiable, and yet the effect of this Order will be to render them 
whoUy ▼alaeless ; and the same lesnlt, although in a less aggravated 
foirn, may be produced in all cases where decrees are yet to be made, 
and much time may elapse before the disiribution of the estate takes 
place. 

The Editor feels great hesitation in suggesting even a doubt that 
may seem to be in opposition to the high authorities from whom the 
Orders of August, 1841 , have emanated, and had they not received a 
sanction almost indisputable, he should have submitted that the 
object intended to be accomplished by this Order ought to have 
formed the subject of special l^islative enactment. The Acts under 
which the recent Orders have been issued were passed, as their titles 
intimate, for the purpose of regulating the proceedings and practice 
of the Court of Chancery, and for facilitating the administration of 
justice in that Court ; but do not, it is humbly conceived, authorize 
such a dealing with the rights of property as has heretofore been ex- 
ercised only by the legislature. Thus the 3 & 4 W. 4, c. 94, s. 22, 
enacts, that it shall be lawful for the Lord Chancellor, with the advice 
of the Master of the Rolls and Vice Chancellor, or one of them, to 
make and issue such general Orders as they shall think fit for carry- 
ing the provisions of that Act into execution, and such other Rules 
and Orders, not being inconsistent with the enactments and provisions 
of the Act, as they shall think fit and proper, for simplifying, esta- 
blishing, and setUing the course of practice of the Court and its 
several offices ; and the 2 & 3 Vict. c. 94, in like manner empowers 
the same authorities to make such alterations as may seem expedient 
in the forms of writs and commissions, and also in the form and mode 
of filing bills, answers, &c., and in the form and mode of pleading 
and taking evidence, and generally in the form and mode of proceeding 
to obtain relief, and in the general practice of the Court with relation 
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Decrees — continued. 

instance, without giving the defendant a day 
to show cause, and to have the same force 



thereto, and also in the form and mode of proceeding before the 
Master, and of drawing up, entering, and enrolling Orders, De- 
<:rees, &c.; but the enactments and provisions of these Acts relate 
exclusively to the practice and .pleading of the Court. 

By analogy also the Act of 3 6c 4 W. 4, c. 42, which empowered 
the judges of common law to make rules for the regulation of the 
practice and pleading of their Courts, enacted, that such judges, or 
any eight or more of them, of whom the chiefs of each of the said 
Courts should be three, might by any Rule or Order, to be from time 
to time made within five years from the time when the Act should 
take effect, make such alterations»fn the mode of pleading in the said 
Courts, and in the mode of entering and transcribing pleadings, judg" 
meats, and other proceedings in actions at law, and such regulations as 
to the payment of costs, and otherwise for carrying into effect the 
said alterations as to them might seem expedient ; and it is remark- 
4ible that it was considered necessary in that Act to make a special 
enactment for the allowance of interest on simple contract debts, in 
cases where such debts had not previously carried interest. 

In the Act 1 & 2 Vict. c. 110, there is a clause by which it is de- 
clared that all decrees and Orders of Courts of Equity whereby any 
sum of money, or any costs, charges, or expenses shall be payable to 
any person, shall have the effect of judgments in the superior courts 
x>f law ; and by another clause interest is given, at the rate of 4 per 
£ent. per annum, upon every judgment debt, from the time of entering 
up the judgment ; but a debt proved before the Master in a cre- 
dftor's suit cannot, it is submitted, be considered in the light of a 
judgment entered up until the Master's report is confirmed. Indeed, 
this construction is supported by sect. 19 of the same Act, which 
provides that no judgment shall affect lands, &c. until a memoran- 
dum containing, amongst other things, the date of such judgment 
or decree, and the account of the debt, damages, costs, or monies 
thereby recovered or orderd to be paid, shall be filed in the manner 

D 5 
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Decrees — continued^ 

and effect as if the same had been a decree 
nisi in the first instance, and afterwards made 
absolute in default of cause shown. — [1841, 
August 26, Order 44.] 

Every decree for an account of the personal 
estate of the testator or intestate to contain a 
direction to the Master to enquire and state 
what parts (if any) of such personal estate are 
outstanding or undisposed of, unless the Court 
shall otherwise direct. — [Ibid. Order 46.] 

Clerical mistakes in, or errors arising from 
any accidental slip ^or omission, may, at any 
time before enrolment^ be corrected, upon pe- 
tition, without the form and expense of a re- 
hearing (a).— [1828, Order 45.] 



directed by the Act, a requisition which cannot be complied with 
until after confirmation of the Master's report. 

(a) This Order only enables the Court to supply something which 
may make an existing direction complete, and not to make a new 
direction ; therefore, where a decree had directed an account of the 
teal estates of a testator sold since his death, and of those which 
lemained unsold, but had omitted to direct an account of the pro- 
ceeds of such estates as had been sold, it was held, that such omis- 
sion could not be supplied upon petition under this Order. — 
Whit^ead V. tforth, 1 Craig & Phil. 78. 

In a recent case before the Vice Chancellor ^ it was also held that 
this Order applies only to oases where an Order is required to be 
filtered^ and not where a substantial Order is applied for ; therefore, 
where there is an evident omission in a decree, the Court will supply 
the defect by an independent Order, although the motion for the 
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Application to stay proceedings upon, when 
appealed from, must be made first to the judge 
vfho pronounced the Decree or Order. — [1828, 
Order 46.] 

For referring any matter to a Master, if 
not brought into the Master's Office within 
two months, any party to the cause, or any 
party interested in the reference, may apply to 
the Court, by motion or petition, for the pur- 
pose of expediting the prosecution of it. — 
[Ibid. Order 48.] And where the party ac- 
tually prosecuting it does not proceed before 
the Master with due diligence, the Master 
may, on the application of any other party in- 
terested, either as party to the suit or as one 
who has come in and established his claim, 
commit to him the prosecution of it, and 
thenceforth neither the party making default 
nor his solicitor, to be at liberty to attend the 
Master as the prosecutor of it. — [Ibid. Order 
66.] 

Enforciny of. 

No writ of execution or attachment to be 
issued for compelling obedience to any Order 
or Decree, but the party required by any such 
Order to do any act shall, upon being duly 

pmpow may be opposed^ provided the addition sought to be made is 
consequential on the directions contained in the decree* — Jones v. 
Creswiek, V. C. Aug. 9, 1841, Leg. Obs. v. 22, p. 413. 
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Decrees, Enforcing of— continued. 

served with such Order be held bound to do 
such act in obedience thereto. — [1841, August 
26, Order 10.] And if any party who is by 
an Order or decree ordered to pay money, or 
do any other act in a limited time, shall, after 
due service of such Order, refuse or neglect to 
obey the same, the party duly prosecuting it 
to be entitled, at the expiration of the time 
limited for the performance thereof, to an 
Order for a serjeant-at-arms, and such other 
process as he hath hitheilo been entitled to 
upon a return non est investus by the commis- 
sioners named in a commission of rebellion 
issued for nonperformance of a decree or Order. 
—[Ibid. Order 11.] 

Every Order or Decree requiring any party 
to do an act, to state the time after service of 
the Decree or Order within which the act is to 
be done ; and upon the copy of the Order to 
be served upon the party required to obey the 
same, a memorandum to be indorsed in the 
words, or to the effect, stated in this Order, 
See " Order."— [Ibid. Order 12.] 

Upon due service of a Decree or Order for 
delivery of possession, and upon proof made 
of demand and refusal to obey such Order, 
the party prosecuting the same to be entitled 
to an Order for a writ of assistance. — [Ibid. 
Order 13.] 

Every person, not being a party in any cause. 
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who has obtained an Order, or in whose favour 
an Order shall have been made, to be entitled 
to enforce obedience to such Order by the 
same process as if he were a party ; and every 
person not being a party, against whom obe- 
dience to any Order of the Court may be en- 
forced, to be liable to the same process for ' 
enforcing obedience to such Order as if he 
were a party. — [1841, Order 15.] 
Forms of. 

Bills and answers not to be recited in, nor 
Master's report in decree on further directions. 
—[1833, Order 27.] For settled Forms of 
Decrees and Orders, see post, ^' Forms referred 
to in Orders ojf 1833," Appendix. 

Fntry of 

All Decrees and Orders to be entered within 
one week after being left for entry, and all 
such entries to be examined by one of the 
clerks of entries, and marked with his initials, 
to denote such examination (a). — [1833, Order 
30.] 

Proceedings on, before the Master, see tit. 
" Master," p. 73, post ; see also "Causes," 
•'Jurisdiction," "Petitions." 

(a) In Bu$k y. Beetham, Law Journ. (N. S.) Chanc. Rep. ▼. 9, 
p. 54, an Order was made that the entering registrar should nunc 
Tpro tune mark the day of the month and year in which an Order for 
the payment of certain costs by the plaintiff had been left by the 
defendant to be entered, where the entry had been omitted. 
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DEMURRER (a). 

Twelve days only to be allowed to a de- 
fendant to demur alone to any original, 
amended, or supplemental bill, or bill of re- 
vivor (J). And in every cause for an injunc- 
tion to stay proceedings at law, plaintiff to 



(a) Where a defendant resident in the country demurs to part 
of the bill, and answa's the remainder, he must sue out a special 
deditnus. — Tomlinaon v. Swinnerton, I Keen, 9. 

(b) After the twelve days allowed for demurring bad expued, 
the defendant referred the bill for scandal and impertinence. The 
Master reported in the affirmative, and seven days afterwards the 
defendant demurred to the bill. Held that the demurrer was regu- 
larly filed.-- Nedfry ▼. Kedby, 8 Sim. 334. 

In computing the twelve days an intervening vacation is not to 
be excepted. — Boys v. Morgan, 9 Sim. 262. 

Where defendants have not been guilty of wilful delay the Court 
will, under special circumstances, permit a demurrer to be filed 
after the expiration of the time allowed by the Orders of the Court. 
— Attomey-General v. Mayor and Corporation of Carlisle, 2 Sim. 
427. 

The Court still has jurisdiction to make an Order for time to 
answer on the overruling of a demurrer. — WaUrton v. Croft, 6 Sim. 
431. 

When a demurrer for want of parties is allowed, with leave to 
amend, the plaimifT does not, by undertaking to amend, preclude 
himself from appealing against the allowance of the demurrer. — 
lAdhetter v. Long, 4 Myl. & Cr. 286. 

After demurrer, the plaintiff may, before it has been argued, 
obtain an order of coarse to amend. — Warhurton v. London and 
Blackwall Railway Company, 2 Beav. 253. 

The pendency of a demurrer does not prevent the plaintiff from 
serving the defendant with a notice of motion. — WardU v. Claxton, 
9 Sim. 412. 
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be entitled as of coarse on motion to such 
injunction, if defendant do not plead, answer, 
or demur^ within eight days after appear- 
ance (a) ; and plaintiff in a bill of reyivor, to 
be entitled as of course on motion, or petition, 
to the common order to revive, unless de- 
fendant plead, answer, or demur within the 
like period.— [1833, Order 10.] 

In every petition praying that a day may 
be appointed for arguing a plea or demurrer, 
it must be stated whether the information or 
bill to which such plea or demurrer is put in, 
is markdd with the words ''Lord Chancellor,"^ 
or with the words, '' Master of the Rolls." — 
[1837, May 6th, Order 5.] 

Where demurrer, or plea, to the whole bill 
shall be overruled, plaintiff, if he do not re- 
quire an answer, may immediately file his 
note in manner directed by the Slst Order 
of 1841, (see tit. "Answer," p. 3, ante,) 
unless the Court shall, upon overruUng such 
demurrer or plea, give time to defendant to 
plead, answer, or demur; and in such case 
if defendant shall file no plea, answer, or 



(a) The defendant is not precluded by this part of the Order from, 
demurring within the twelve days, although the plaintiff nay have 
obtained an Order for the common injunction. — Poole v. Marshy 
1 Sin. 621. 
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Demurrer — continued. 

demurrer within the time so allowed by the 
Court, plaintiff^ if he do not require an answer, 
may, on the expiration of such time, file such 
note.— [1841, Aug. 26, Order 33.] 

Where defendant shall file a demurrer to 
the whole bill, the demurrer to be held suffi- 
cient, and plaintiff to be held to have sub- 
mitted thereto, unless he shall, within twelve 
days from the expiration of the time allowed 
to the defendant for filing such demurrer, 
cause the same to be set down for argument ; 
and where the demurrer is to part of the bill, 
the demurrer to be held sufficient, and plain- 
tiff to have submitted thereto, unless he shall, 
within three weeks from the expiration of 
the time allowed for filing such last men- 
tioned demurrer, cause the same to be set 
down for argument. — [1841, Order 34.] 

No demurrer, or plea, to be held bad and 
overruled on argument, only because such 
demurrer or plea shall not cover so much of 
the bill as it might by law have extended to, 
[1841, Order 36] ; nor because the answer 
of defendant may extend to some part of the 
same matter as may be covered by such 
demurrer, or plea. — [1841, Order 37.] 

J)ISCOVERY. 

Where a defendant in equity files a cross 
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Discovery — continued . 

bill a^inst the plaintiff in equity for disco- 
very only, the costs of such bill and the 
answer thereto to be in the discretion of the 
Court at the hearing of the original cause. — 
[1841, August, Order 41.] 

The answer to such cross bill may be read 
and used by the party filing such cross bill 

' in the same manner and under the same re- 
strictions as the answer tcf a bill praying 
relief.-^[Ibid. Order 42.] 

DISTRINGAS — how to be issued for restraining 
transfer of stock, see 5 Vict. c. 5, s. 5, and 
Orders of 17th November, 1841, pp. 377— 
379, post. 

DIVIDENDS. 

In all Orders directing the payment of divi- 
dends, the time when the firet of such pay- 
ments, and when all subsequent periodical 
payments, whether quarterly or otherwise, 
shall be made, to be expressed in words at 
length.— [1833, Order 28.] 

See tit. "Money," "Stop Order.'* 

ELECTION. 

In all cases in which it shall be alleged 
that the plaintiff is prosecuting the defendant 
in this Court and also in some other Court 
for the same matter, the defendant, in eight 



» • 
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Election — continued. 

days after filing his answer or further answer, 
to be entitled as of course on motion or petition 
to the usual Order for the plaintiff to make his 
election in which Court he will proceed, un- 
less the plaintiff shall, before the expiration of 
the same eight days, have delivered excep- 
tions to the defendant's answer, or have re- 
ferred his further answer on former excep- 
tions. And in case the plaintiff shall have 
delivered such exceptions, or referred the de- 
fendant's further answer within such time, the 
defendant may, by notice in writii^ to be 
served on the plaintiff's clerk in court, require 
the plaintiff to procure the Master's report on 
such exceptions within four days from the 
service of such notice. And if the plaintiff 
shall not procure the Master's report in four 
days accordingly, or if the exceptions be not 
allowed, the defendant to be entitled, as of 
course, on motion or petition, to the usual 
Order for the plaintiff to elect in which Court 
he will proceed. But in either of such cases 
the plaintiff to be at liberty to move that 
such Order may be discharged on the merits 
confessed in the answer. — [1839, May 9tb, 
Order 1.] 

EXAMINERS. 

The examiner who takes the examination- 
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Examiners — continued. 

in-chief of any witness may take his cross- 
examination also. — [1828^ Order 26.] 

Empowered to administer the oaths to^ and 
take the aflSrmations of witnesses examined 
before them.— [3 & 4 W, 4, c. 94, s. 27.] 

To take the depositions of witnesses in the 
first person. — [Ibid.] 

EXHIBITS. 

Provable, by the present practice, at the 
hearing vivd voce, may be proved by affidavit 
of the witness who would be competent to 
prove the same vivd voce at the hearing, — 
[1841, Aug. 26, Order 48.] 

INJUNCTION. 

In every cause for an injunction to stay pro- 
ceedings at law, if defendant do not plead, 
answer, or demur to plaintiff's bill within 
eight days after appearance, the plaintiff to 
be entitled, as of course, upon motion, to such 
injunction (a). — [1838, Order 10.] 



(a) Uoder this Order the common injanctioQ may be obtained on 
any day ont of term» to which the seal may be adjourned ; Earl of 
Chesterfitld ▼. Bond, 2 Beav. 263 ; Brierly v. WalmsUy, 1 Keen, 
141 i but the rule does not apply to a motion to commit a party for 
bieacb of injunction. — Saxbif v. Saxby, 7 Sim. ] 40. 

In Brooks v. Cooper, Uth August, 1841, the Lord Chancellor 



68 ANALYSIS OF THE 

Injunction — continued. 

Where common injunction, for want of an- 
swer, is awarded, the Order to recite, as the 
gi-ound for granting the same, that defendant 
has omitted to put in his plea, answer, or de- 
murrer within the time limited by the Court (a). 
—[1833, Order 11.] 

Where plaintiff has obtained the common 
injunction to stay proceedings at law, he may 
(either before or after answer, and whether 
such injunction shall or not have been con- 
tinued to the hearing) obtain an Order, as of 
course^ for leave to amend the bill, without 
prejudice to the injunction ; but such Order 
shall contain an undertaking by plaintiff to 
amend the bill within a week after the date of 
the Order, and in default thereof, the Order 
to become void. And in case the bill be 
amended pursuant to such Order, the defend- 
ant may thereupon, although he may not have 



determined contrd, Lee v. Ravenscroft, 6 Sim. 474, that this Order 
applies to amended z& well as to original bills. 

It is not necessary for the purpose of obtaining an Order of com- 
mittal for contempt, by breach of an injunction, that the writ of in- 
junction should be produced to the Court, or that it should have been 
drawn up at the time the application is made ; an Order of the 
Court is binding on a party as soon as pronounced. — M'Neil r. 
Garratt, 5 Jur. 836. 

(a) An answer filed on the morning on which a motion is made 
to extend the common injunction, is not sufficient to prevent its being 
extended. — Thmipson v. Byrom, 2 Beav. 15. 
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Injunction — continued. 

put in his answer to the bill or the amendments 
thereof, move the Court, on notice, to dissolve 
the injunction, on the ground that the bill, as 
amended, does not, even if the amendments 
be true, entitle the plaintiff thereto. — [1839, 
May 9th, Order 2.] 

In case an injunction to stay proceedings 
at law be prayed for by the bill, and shall 
either not be obtained, or, having been ob- 
tained, shall have been dissolved upon the 
merits stated in the answer, and the plaintiff 
shall afterwards amend his bill, and the de- 
fendant shall not plead, answer, or demur to 
the amended bill within eight days after ap- 
pearance, plaintiff may move for an injunction 
on affidavit of the truth of the amendments. 
—[Ibid. Older 3.] 

Order nisi for dissolving the common in- 
junction may be obtained upon petition as 
well as by motion ; but every such Order 
must be served two clear days at least before 
the day upon which cause is to be shown 
against dissolving (a). — [1828, Order 23.] 

INTEREST, see tit. « Creditors," p. 56, ante. 



(a) An Order nisi to dissolve the common injunction, obtained 
after exceptions to the answer have been filed, is irregular. -^Howes 
y. H&ioes, 1 Beav. 197. 
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INTERROGATORIES. 
For the Examination of Witnesses. 

The last interrogatory commonly used to be 
altered, and to be in the words stated in this 
Order (a).— [1833, Order 32.] 
To Bills, see tit. " Bill." 

JURISDICTION. 

Every application to stay proceedings upon 
any Decree or Order which is appealed from, 
must be made first to the judge who pro- 
nounced the Decree or Order. — [1828, Order 
46.] 

And every application for the new trial of 
any issue at law directed by a judge of this 
Court, must be made first to the judge who 
directed such issue (6). — [1828, Order 47.] 

All applications for time to plead, answer, 
or demur, and for leave to amend bills, and 
for e&lai^ng publication, and aU special ap- 
plications for leave to withdraw replication, as 
well as to amend bill, and all such other 
measures relating to the conduct of suits in 
the Court of Chancery as the Lord Chancel- 
lor, with the assistance of the Master of the 



{a) A party is not sow at liberty to use (be old lait intenogatory* 

but he is not compelled to use the interrogatory set forth in the 
above Order.— Gov«r v. Lueas, 8 Sim. 200. 

(b) If the judge who directed an issue has been promoted to 
another branch of the Court, application for a new trial must he 
made to his successor.-^FMX ner v. Figes, 2 Sim. 319. 
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Jurisdiction — continued. 

Rolls and Vice Chancellor, or one of them, 
shall by any General Order or Orders direct, 
to be heard and determined by the Masters^ 
ivho may direct in what manner the costs of 
such applications shall be paid, with power for 
either party to appeal by motion to the Lord 
Chancellor, Master of the Rolls, or Vice 
Chancellor, and the Order made on such ap« 
peal to be final ; and no such application to 
be in future heard by any of the judges of 
the Court of Chancery except on appeal. — 
[3 & 4 W. 4, c. 94, ss. 13, 14, and 16 (a) ; 
1833, Order 20.] 

Causes to beset down for hearing before 
the judge before whom the same shall be 
marked to be heard, and all interlocutory 
proceedings to be heard and determined by 
the same judge. — [See Orders of 5th May, 
1837 ; see also tit. " Causbs," '^ Decrbes."] 

MASTER (b). 

As to Accounts to he brought in before, see 
tit. ** Accounts*" 

(a) In CttUtngtoorth y. Grundy, 2 Myl. & K. 359, it was held, 
lliat the jnrisdictioii of tb« Court to make Orders on motions of 
wurte, was not taken away by the operation of the above statute and 
the Orders founded thereon. As to the jurisdiction of the Court 
and of the Master under this statute, see observations on the general 
construction of the orders, post, et seq. 

(b) In Smith Y. Webtter, 3 Myl. & Cr. 244, it was held that 
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As to Affidavits to be used before, see tit^ 
" Affidavits." 

As to Conveyance to be settled by, see tit* 
" Conveyance." 

As to Reports of, and Exceptions to Ee- 
ports, see tit. " Reports." 

As to Taxation of Costs by, see tit. ^' Costs, 
Taxation of 

As to reference to, respecting Preliminary 
Accounts and Inquiry, see tit. '' Preliminary 
Accounts and Inquiries." 

To enter in a book, to be kept for the pur- 
pose^ the name or title of every cause or mat- 
ter referred to him^ and the time when the 
Decree or Order is brought into bis office, and 
the date and description of every subsequent 
step taken before him in the cause or matter, 
and the attendance or non*attendance of the 
several parties on each of such steps. — [1828, 
Order 49.] 



the Masters have no power to dispense with or relax the General 
Orders of the Court ; bat in Milbanke v. Suvent, 8 Sim. 160, the 
Vice Chancellor said he had the sanction of the Lord Chancellor for 
stating, that the Masters, on application being made before them, 
under the Act of 3 & 4 W. 4, c. 94, had the same power to dis- 
pense with the strict letter of the General Orders of the Court as the 
Court itself had. 

As to the general construction of this 'statute, and the Orders 
made in pursuance of it, see observations, poit, et $eq. 
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Upon the bringing in of every decree or 
order, the soflcitor to take out a warrant 
appointing a time, which is to be settled by 
the Master, for taking into consideration the 
matter of the said decree or order, and serve 
the same on the clerks in court of the re- 
spective parties, or upon the parties, or their 
solicitors, where they shall have no clerks in 
court. — [1828, Order 60.] And at the time 
appointed for considering the matter of the 
decree or order, the Master to regulate, as 
far as may be, the manner of its execution ; 
e.g., to state what parties are entitled to attend 
future proceedings (a), to direct the necessary 
advertisements, and to point out which of the 
several proceedings may be properly going 
on pari passu, and as to what particular mat- 
ters interrogatories for the examination of the 
parties appear to be necessary, and whe- 
ther the matters requiring evidence shall be 
proved by affidavit, or by examination of wit- 



(tf) Leave has been granted on petition, under special circum- 
staooes, to persons who are not parties to the suit to intervene in 
proceedings before the Master, and even two distinct sets of peti- 
tioners have been allowed to attend the Master, on the understanding 
thit only one bill of costs should be allowed. — Attomey'General v< 
Sbre, 1 Myl. & Cr. 394. 

E 
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nesses,(a) and in the latter case, if necessary, 
to issue his certificate for t commission ; and, 
if he think it expedient, to fix- a certain time 
or certain times within which parties are to 
take any certain proceeding or proceedings 
before him [1828, Order 51] ; and upon any 
subsequent attendance before him in the 
same cause, or matter, to fix a certain time or 
certain times within which the parties are to 
take any other proceeding or proceedings 
before him. — [Ibid. Order 62.] 

To proceed ex parte, if he thinks it ex- 
pedient, where some or one, but not all 
the parties attend at an appointed time, 
whether the same is fixed by him personally, 
or upon a warrant [Ibid. Order 63] ; such 
• proceeding ex parte not to be reviewed in 
his office, unless, upon special application to 
him for the purpose by a party who was 

(a) If a reference as to title is made on motion, the Master, under 
this order, has the same power to examine witnesses as he would 
have had if the reference had been made by decree. — Woodroffe v. 
Titterton, 8 Sim. 238. 

Where a witness who has been examined in the cause is after- 
wards examined before the Master, the rule restricting his examina* 
tioit to points upon which he has not been previously examined 
may, under special circumstances, and in furtherance of the pur- 
poses of justice, be relaxed.— R0w/«y v. Adams, 1 Myl. & K. 
543. 
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absent, he shall be satisfied that the party 
was not guilty of toilful delay or negligencey 
and then only upon payment of all costs 
occasioned by his non-attendance^ such costs 
to be certified by the Master at the time, and 
paid by the party, or his solicitor, before he 
shall be permitted to proceed on the warrant 
to review.— [1828, Order 54.] 

To certify what amount of costs, if any, 
shall be paid to the party or parties attending 
by the absent party or parties, or by his or 
their solicitor or solicitors, clerk or clerks 
in court, personally, where a proceeding fails 
by reason of the non-attendance of any party 
or parties, and he does not think it expedient 
to proceed ex parte; and upon motion, or 
petition, without notice^ the Court will make 
order for the payment of such costs accord- 
ingly. — [Ibid. Order 65.] 

May, upon application of any party in- 
terested, either as a party to the suit, or 
as one who has come in and established his 
claim under a decree or order, where the 
party actually prosecuting the decree or 
order does not proceed with due diligence, 
commit to him the prosecution of such de- 
cree or order ; and from thenceforth neither 
the party making default, nor his solicitor, 
to attend the Master as the prosecutor 

' e2 
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Master — continued. 

of the said decree or order. — [1828, Order 
66.] (a) 

May without order proceed in all matters 
de die in diem. — [Ibid. Order 68.] 

To certify to the Court the several pro- 
ceedings had in his o£Bce in any cause or 
matter, and the dates thereof, on the appli- 
cation of any person made to the Court. — 
[Ibid. Order 67.] 

Every warrant before, to be considered as 
peremptory, and the Master to be at liberty 
to continue the attendance beyond the hour, 
and during such time as he thinks proper, 
and to increase the fee for the solicitor's 
attendance in proportion to the time actually 
occupied; and in case he shall not be at- 
tended by the solicitor, or a competent person 

(a) Notwithstanding the Master may have refused an application 
under this Order to take the prosecution of a decree from the plain- 
tiff, and commit it to another party, the Court is at liberty to grant 
the application, the Master^s judgment not being final. — Wyatt v. 
Sadler, 5 Sim. 683. 

Where great delay has occurred in the prosecution of a decree 
for the administration of assets, a creditor may apply to ha?e the 
conduct of the cause, though it has become abated by the death of 
the defendant.— Coofc ▼. Bi}lUm, 5 Russ. 282. 

This Order applies only to proceedings in the Master's office, and 
therefore a plaintiff, from whom the Master has taken the conduct 
of the suit, is not thereby precluded from afterwards making an 
application to the Court in the suit. — WhUthead v. North, 1 Craig 
U FhiL 78. 
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on his behalf, to disallow the usual fee for 
the solicitor's attendance, taking care to mark 
his determination in his attendance-book, and 
also on the warrant for attendance. — [1828, 
Order 59.] 

May exercise a discretion with regard to 
the production of books and papers directed 
by any decree or order to be produced be- 
fore him, and determine what books, papers, 
or writings are to be produced, and when 
and for how long they are to be left in his 
office ; or in case he shall not think it neces- 
sary that such books, &c. shall be left or 
deposited in his office, then he may give 
directions for the inspection thereof by the 
parties requiring the same at such time and 
in such manner as he shall deem expedient. — 
[Ibid. Order 60.] (a) 

(a) This Order extends to the production of books and papers 
QDder orders or decrees before the date of the New Orders \ but the 
Master may exercise his discretion as to what books or papers shall 
be produced, though the order or decree under which he is pro- 
oeediog requires the parties to produce, on oath, ali books and 
papeis.— In the matter of the Parishes of Lanttisant, 1 Russ. & 
M. 25. 

The common direction that a party shall produce before the 
Master all 'books and papers relating to the matters in question 
u the Master shall direct, entities the Master to require by his 
warrant that all such books and papers generally shall be left in 
his office.— SAtrffi/ v. Earl Ferrers, 1 Myl. & Cr. 304. 

Where a defendant, under an order of the Court, had left in the 
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As to parties accounting before^ see tit. 
"Accounts." 

As to regulations concerning receivers^ see 
tit. " Receiver." 

Not to receive further evidence as to any 
matter depending before him^ after issuing 
the warrant *on preparing his report; but not 
to issue such warrant without previously re- 
quiring the parties to show cause why such 
warrant should not issue. — [1828, Order 67.] 
And no warrant to review any proceeding to 
be allowed to be taken out, except by per- 
mission of the Master, upon special grounds 
to be shown to him for that purpose ; and the 
costs of such review when allowed to be in the 
discretion of the Master, and paid as he shall 
direct.— [Ibid. Order 68.] 

Empowered to examine any witness viva 
voce; and in such case, on a note from the 
Master, the subpcena for the attendance of the 
witness to be issued from the subpoena office ; 

hands of his clerk in court various deeds, documents, and writings, 
the Court, on motion, ordered them to be left in the Master*s office. 
Quaere, whether the clerk in court would be justified in complying 
^ith a direction of the Master for the purpose ? — Giov«r v. WiUiami, 
€ooper, P. C. 438. 

The Court wiU not order documents produced under a bill of 
discovery to be produced on a trial at law, but leaves parties to 
make the best use of the discovery they can. — Brown v. rWntoii, 
1 Myl. & Cr. 249, sed q. Crmoley v. Perfcinf , 5 Sim. 552. 
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and the evidence on such vivd voce examina- 
tion to be taken down by the Master, or by 
the Master's clerk in his presence, and pre- 
served in the Master's office, in order that the 
same may be used by the Court if neces- 
sary (a).— [1828, Order 69.] 

May make separate reports. See tit. 
" Reports." 

May examine any creditor or other person 
coming in to claim before him either upon 
written interrogatories, or vivd voce, or in both 
modes ; the evidence upon such examination 
being taken down at the time by him, or his 
clerk in his presence, and preserved, in order 
that the same may be used by the Court if 
necessary. — [Ibid. Order 72.] 

Any party wishing to complain of any mat- 
ter introduced into any state of facts, affi- 

(a) The discretion given to the Master by this Order to examine 
witnesses vivd voce, cannot be exercised after issuing the warrant on 
preparing his report. — Trotter ▼• Trotter, 5 Sim. 383. 

Bnt where a matter is refened back to the Master, he is at liberty, 
without special order, to receive further evidence thereon. — Cottrell 
V. Waikins, 1 Beav. 366. 

The examination of witnesses vivA voce under this Order may be 
the subject of exception ; but the Court will not interfere with the 
Master's judgment in the conduct of inquiries before him, unless 
upon his report or certificate regularly brought before the Court by 
exception. — Maddeford v. Au$twick, Law Jour. Rep. (N. S.) v. 10, 
p. 105. 
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davit; or other proceeding before the Master, 
on the ground that it is scandalous or imper* 
tinenty or that any examination taken in the 
Master's office is insufficient, may, without 
any order of reference by the Court, take out 
a warrant for the Master to examine such 
matter, and the Master may expunge any 
such matter which he shall find to be scan- 
dalous or impertinent. — [1828, Order 73.] 

In deciding on the sufficiency or insuffi- 
ciency of any answer or examination, to take 
into consideration the relevancy or materiality 
of the statement or question referred to. — 
[Ibid. Order 74.] 

May order estates or other property directed 
to be sold before him to be sold in the coun- 
try, and at such place and by such person 
as he shall think fit, if he shall think it for 
the benefit of the parties interested. — [Ibid. 
Order 76.] 

To tax costs and settle conveyance in case 
the parties differ as to mode of proceeding, 
for which see tit. " Costs, Taxation of^* and 
" Conveyance." — [Ibid. Order 76.] 

Whenever the same solicitor is employed 
for two or more parties, the Master may, at 
his discretion, require that any of the said 
parties shall be represented before him by a 
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distinct solicitor, and may refuse to proceed 
until such party is so represented. — [1828, 
Order 77.] 

All references to a Master to be made to 
the Master in rotation, unless there has been 
a previous reference in the cause or matter, 
and then to the Master to whom the last 
reference was made (a): — [1833, Orders 16 
and 16.] And for the purpose of ascertaining 
the Master in rotation, one of the six clerks 
shall give to the solicitor of the plainti£P or 
defendant, requiring the same, a certificate of 
the bill filed, which certificate shall, on the 
same or the following day, be marked by the 
Master of the day at the public office with 
the name of the Master in rotation for such 
cause ; and such certificate so marked (having 
first been produced to the said Master in rota- 
tion, who shall cause a minute thereof to be 
taken) shall on the same day be returned to 
the six clerk, and filed by him ; and he shall 
add the name of such Master to the original 
entry of the cause in the six clerk's book, and 

(a) Where a decree in a cause, in which previous references have 
been made, directs a reference to the Master in rotation, the decree 
will be carried to the Master to whom the previous references were 
made. — Attorney -General v. Shore, 6 Sim. 460. 

Where a reference has been made to the Vacation Master, the 
cause is excepted from the operation of this Order.— Kelsey v. Larhen^ 
4 Jut. 363. ' 

£ 5 
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shall also cause the name of the cause and of 
such Master to be entered in a book to be 
kept by the six clerks for that purpose in the 
Six Clerks' Office^ which shall be open to in- 
spection at all times during office hours with- 
out fee.— [1833, Order 17.] 

To hear and determine all applications for 
time to plead, answer, or demur, and for leave 
to amend bills, and for enlarging publication, 
and all such other matters relating to the 
conduct of suits, in such manner and under 
such rules as the Lord Chancellor, with the 
advice and assistance of the Master of the 
Rolls and Vice Chancellor, or one of them, 
shall by any General Order or Orders direct ; 
and either party may appeal by motion from 
the order made on such application to the 
Lord Chancellor, Master of the Rolls, or Vice 
Chancellor, but the order made upon such 
appeal to be final, and no such application to 
be heard by any of the judges of the Court 
of Chancery except on appeal. (3 & 4 Will. 
4, c. 94, ss.' 13 & 14) (a). 

All special applications for leave to tvith^ 
draw replication, as well as to amend bill, to 
be heard and determined by the Master in 

(a) Whether the Masters on application under this statute have 
power to dispense with the strict observance of the General Orders 
seems at present doubtful.— See Milbanke v. Stevens, 8 Sim. 160; 
and Smith ▼• Webster, 3 Myl. & Cr. 244 ; and n. p. 71, anu. 
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rotation ; and such applications, and all other 
special applications under the act of 3 & 4 
Will. 4, c. 94, to be made by taking out a 
warrant, at the foot whereof a notice shall be 
written, specifying the object of the appUca- 
tion; and the same to be served two clear 
days before the return Aereof(a). — [1833, 
Order 20.] On all such applications the Mas- 
ter to order and direct whether the costs of 
the application shall be costs in the cause, or 
be paid by any of the parties personally ; and 
in the latter case the Master either to fix the 
sum to be paid for such costs, or tax the same 
at his discretion; and the party to whom 
such costs are to be paid to be entitled to sue 
out a subpoena for the same. — [Ibid. Order 
23.] 

All orders upon such applications to be 
drawn up in a short form, and after being 
signed by the Master to be entered in a book 



(a) The jarisdiction of the Court to make orders upon fnotioru of 
count is not taken away by the operation of the 3 & 4 Will. 4, 
c. 94, and the Orders founded thereupon. — Cullingwarth v. Grundy, 

2 Myl. & K. 359. See also notes as to amendment of bills, p. 20, 
onte. 

A motion for leave to examine witnesses, and that puMieation 
may be in the meantime enlarged, after puhlieation ha$ aetually 
pttttedf is not au application which comes within the meaning of the 

3 & 4 Will. 4, c. 94, but ought to be made to ihe Court in the first 
instance.— Orrr y. Appleyard, 2 Myl. & Cr. 476, 
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to be kept for that purpose in his office, and 
then to be marked by the Master, or his chief 
clerk, who shall sign his initials thereto ; and 
the said orders to be binding (unless reversed 
or varied on appeal) and be enforced in like 
manner as if made by the Court; and the 
original order, or any duplicate thereof, which 
the Master is to grant on*the application of 
any party, so rigned and entered as aforesaid, 
to be a sufficient warrant to every officer of 
the Court to do the act therein mentioned, or 
to permit the same to be done; and each 
party to be at liberty to inspect the entry of 
all such orders in the said entering-book, 
without fee.— [1833, Order 24.] 

All such applications during the period 
between the last seal after Trinity Term and 
the seal next before Michaelmas Term to be 
made to the sitting Master of the vacation ; 
but all subsequent applications, and all refer- 
ences in the cause, to be made to such Mas- 
ter in rotation. — [Ibid. Order 25.] 

As to the fees to be received by Masters 
and their clerks, see schedule to Orders of 
December, 1833, and Order 34 of 1833. 

MASTER EXTRAORDINARY. 

May take any affidavit, or do any other act 
incident to the office of Master extraordinary 
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in Chancery, at any place distant not less than 
ten miles from the hall in Lincoln's Inn. — 
[1833, Order 33.] 

MONEY, OR COSTS, ordered to be paid. 

Recovery of, by Fi. fa. or JEUegit^ see tit. 
« Writs ofFi.fa. &c." 

MONEY AND SECURITIES. 
Payment, investment, and transfer of 

In all cases where any sums of money, or 
any securities, or other effects, shall be 
directed to be paid into, or deposited in the 
Bank of England, in the name and with 
the privity of the accountant-general ; and, 
where any such sum of money, or any secu- 
rities or other effects, be directed to be paid 
out, or invested in the purchase of securities, 
transferred or carried over, or delivered out, 
the exact sum of money and amount of secu- 
rities so to be paid out, invested, transferred, 
or carried over, to be ascertained by the re- 
gistrar, and specified and expressed in the 
order in words written at length (a), except 

(a) This Order has been held to apply to those cases only in 
which the amount to be paid out can be ascenained at the time 
when the order for payment is made, and not to cases where the 
amount is to be verified by affidavit. — PiggoU v. Garraway, 9 Sim. 
260. 
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in the case of residues of money, or secu- 
rities, remaining after a portion directed to be 
applied for particular purposes, the amount 
of which cannot be ascertaiped at the time 
of making the said order, in which cases the 
order to direct that the amount of such 
residues and shares of residues be ascertained 
and specified by affidavit. 

And in all cases where a residue of cash or 
securities shall be directed by any order to 
be operated upon by the accountant-general, 
the exact amount of such residue, where the 
same can be done, shall be ascertained by 
the registrars, and expressed and specified 
in the order in words at length, so that the 
amount of such residue shall appear on the 
face of the order. 

And all persons (whether representatives 
or others) who shall be directed to pay in, 
transfer, or deposit, any sum of money, secu- 
rities, or other effects in the name of the 
accountant-general, and all persons (whe- 
ther representatives or others) to whom any 
sums of money, securities, of other efiects, 
shall' be directed to be paid out, transferred, 
carried over, or delivered out by the ac- 
countant-general, shall be described by name, 
except in the case of bodies corporate, com- 
panies, or societies, in such order, and not 
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merely as plaintiffs, or petitioners, or the like, 
except in cases of payments, transfers, or 
carryings over, directed to be made to or 
by representatives, where no probate, or 
letters of administration, shall have been 
taken out at the time of making such orders ; 
and the Christian and surnames, or titles of 
honour, of all such persons, and the titles 
of all such bodies corporate, companies, and 
societies shall be written at length, and with- 
out abbreviations, in such orders. 

In all orders directing the payment of 
dividends and annuities, the times of payment 
to be specified in words at length. 

All orders directing the laying out of sums 
of money of uncertain amount in the purchase 
of securities to direct that such investments 
shall be made when the money shall amount 
to a competent sum and not sooner. 

In all cases where it shall be referred to a 
Master to ascertain and apportion the amount 
of money, or securities, to be paid into the 
Bank of England in the name and with the 
privity or the accountant-general, and of 
any securities to be carried over or trans- 
ferred to the accountant-general, or to ascer- 
tain or apportion the amount of money to 
be paid out or invested in the purchase 
of securities, or of securities to be sold, 
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carried over, or transferred by the aceountant- 
generaly the exact amount of such money or 
securities respectively shall be ascertained 
by the Masters, and stated in the report in 
words at length, except in the case of residue 
of money, or securities remaining after a 
portion directed to be applied to certain pur- 
poses, and the amount of which portions 
cannot be ascertained at the time of making 
such report, in which case the amount of 
such residue and portions shall be ascertained 
by affidavit. 

And in all cases where 9, residue of cash, 
or securities, shall be directed by an order 
to be operated upon by the accountant- 
general, the exact amount of such residue, 
where the same can be done, to be ascertained 
by the Masters, and expressed and specified 
in the order in words at length, so that the 
amount of such residue shall appear on the 
face of the order. 

And in all such cases, the persons by or 
to whom money is to be paid, or securities 
carried over, or transferred, shdU be described 
by name, (except in the case of bodies corpo- 
rate, companies, or societies,) in such reports, 
and not merely as plaintiffs or petitioners, or 
the like, except in the cases of payments, 
transfers, or carryings over, directed to be 
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made to, or by representatives, where no pro- 
bate, or letters of administration, sball have 
been taken out at the time of making the 
said report, and the christian and surnames 
or titles of honour of all such persons, 
and the titles of all such bodies corporate, 
companies, and societies, shall be written 
at full length in the said report. — [1833, 
Order 28.] 

MOTIONS. 

Before whom to be made. See tit. ** Peti- 
tions." 

ORDERS. See tit. '' Decrbbs.'* 

PARTIES. 

In all suits concerning real estate, which is 
vested in trustees by devise, and such trustees 
are competent to sell and give discharges^ 
they to represent the persons beneficially 
interested in the same manner and to the 
same extent as the executors or administra- 
tors, in suits concerning personal estate, re- 
present the persons beneficially interested in 
such personal estate ; and the persons bene- 
ficially interested in such real estate need 
not be made parties; but the Court may 
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on the hearing order such persons to be made 
parties. — [1841, August, Order 30.] 

In suits to execute the trusts of a will, the 
heir-at-law need not be made a pftrty. But 
plaintiff may make him a party where he 
desires to have the will established against 
him— [Ibid. Order 31.] 

Where plaintiff has a joint and several 
demand against several persons, either as 
principals or sureties, he need not make' all 
persons liable parties to a suit respecting it, 
but may proceed against one or more of the 
persons severally liable. — [Ibid. Order 32.] 

If a defendant by his answer object that a 
suit is defective for want of parties, plaintiff 
may, vnthin fourteen days after the answer is 
filed, set down the cause for argument on that 
objection only, and the purpose for which it 
is so set down shall be notified by the follow- 
ing entry, to be made in the registrar's book, 
viz. ** Set down upon the defendant's objec- 
tion for want of parties ;" and where plaintiff 
shall not so set down his cause, but shall pro- 
ceed therewith to a hearing notwithstanding 
the objection, he shall not at the hearing, if 
the defendant's objection be allowed, be en- 
titled as of course to an order to amend ; but 
the Court may, if it thinks fit, dismiss the 
bill.— [Ibid. Order 39.] 
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If a defendant at the hearing object that 
the suit is defective for want of parties, not 
having by plea or answer taken the objection 
and therein specified by name cr description 
the parties to whom the objection applies, the 
Court may make a decree, saving the rights 
of the absent parties. — [1841, Order 40.] 

PETITIONS. 
Filing and Service of. 

Every notice of motion, and every petition, 
notice of which is necessaiy to be served at 
least two clear days before the hearing of such 
motion or petition. — [1828, Order 22.] 

Before any order made on a petition be 
passed, the original petition to be filed with 
the clerk of the reports (a). — [1833, Order 
27.] 

Before whom to he heard* 

Every petition presented, or motion made, 

(a) Where a petition presented at the Rolls was afterwards heard 
by the Lord Chancellor, who made an order upon it, hot before the 
order was made the original petition was lost, the Lord Chancellor 
allowed a copy of it, certified by the under secretary of the Rolls to 
be a true copy, to be filed in pursuance of this Order. — Sanderson v. 
Walker, 1 Myl. & Cr. 359. 

So where a petitioner refused to deliver the original petition for 
the purpose of being filed with the clerk of the reports, leave was 
given to the respondents to file, in its stead, the copy with which 
they had been served.— ilndreioi v. Walton, 1 Myl. &c Cr. 360. 



92 ANALYSIS OF THS 

Petitions, Before whom to be A^arcf-— continued, 
pursuant to the liberty to apply contained 
in a decree or decretal order of the Lord 
Chancellor or Vice Chancellor, shall, as to 
petitions, be addressed to and set down to be 
heard before the Lord Chancellor, and as to 
motions be made before the Lord Chancellor 
or Vice Chancellor; and no such petition or 
motion to be addressed to or made before the 
Master of the Rolls without the special leave 
of the Lord Chancellor. — [1837, May, Order 
7.] And every such petition or motion, pur- 
suant to the liberty to apply, contained in any 
decree or decretal order of the Master of the 
Rolls, shall be addressed to and set down 
to be heard and be heard before the Master of 
the Rolls.— [Ibid. Order 11.] 

All interlocutory applications by way of 
motion or petition (other than applications for 
orders of course), in any case where the ori- 
ginal bill or information is marked " Lord 
Chancellor," or where orders have been 
made in it by the Lord Chancellor or Vice 
Chancellor, to be made to the Lord Chan- 
cellor or Vice Chancellor, and not without 
special leave of the Lord Chancellor to be 
made to the Master of the Rolls, and vice 
t?er54.— [Ibid. Order 12.] 

But all applications for orders of course to 
be made on petition or motion may be made 
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in the same manner as if the above orders 
had not been made; but where cause is to be 
shown on any order nisi^ such cause must be 
shown before the jud^e appointed to hear the 
cause(a).— [1837, Order 14.] 
Form of y for rehearing. 

In any petition for rehearing any decree or 
order, not necessary to state the proceedings 
anterior to the decree or order appealed 
from, or sought to be reheard. — [1841, Aug. 
26, Order 60.] 

PETITIONS OF COURSE. 

Upon any petitions of course (except peti- 
tions for setting down causes to be reheard) 
presented at the Rolls, one of the secretaries 
to draw up the orders at once in such form 
as the Master of the Rolls shall from time to 
time direct, and the under secretary to enter 
every such order in a book to be kept for the 
purpose, and mark it with his initials as en- 
tered ; and suitors and their solicitors to have 
access to such book without the payment of 
any fee; and for the making every such 
order the same fees to be paid as heretofore 

(a) The general effect of these Orders is given ; but as the ana- 
lysis of them could not be made perfect without going to an unpro* 
fitable length, the Orders themselves should be referred to whenever 
^ny question aiises respecting them. — £d. 

See also the Order of 11th Nov. 1841, Appendix, p. 374, post. 



• • 
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were paid in respect of such petitions in lieu 
of the latter fees ; and Is. to be paid to the 
chief secretary for filing, and 6d. to the under 
secretary for entering every such petition. 
And for every office copy of such orders 6c?. 
to be paid to the chief secretary. — [1833, 
Order 29.] 

PRELIMINARY ACCOUNTS and Inquiries. 
In all cases in which it shall appear that 
certain preliminary accounts and inquiries 
must be taken and made before the rights 
and interests of the parties to the cause can 
be ascertained, or the questions therein arising 
can be determined, plaintiff may, at any time 
after defendants have appeared, move the 
Court on notice, that such inquiries and ac- 
counts shall be made and taken, and an 
order referring it to the Master to make such 
inquiries and take such accounts shall there- 
upon be made, without prej udice to any ques* 
tion in the cause, if it shall appear to the 
Court that the same will be beneficial to such 
(if any) parties to the cause as may not be 
competent to consent thereto, and that the 
same is consented to by such (if any) of the 
defendants as being competent to consent 
have not put in their answer to the bill, and 
that the same is consented to by, or is proper 
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to be made upon the statements contained in 
the answers of such (if any) of the defendants 
as have answered the bill (a). — [1839, Order 
6.] 

PRODUCTION OP Books and Papers. See 
tit. " Master," p. 77, ante. 

PUBLICATION. 

Not to be enlarged except upon special 
application supported by affidavit, and at the 
cost of the party applying, unless otherwise 

(a) The Court will not direct pieliminaiy iDquiries to be made 
UDder this Order, unless it is plain that they would be directed at 
the hearing, and would be binding on the parties to the suit. — 
Meinertzhagen v. Davis, 10 Sim. 289; Jaquet v. Edwards, Leg. Ob. 
V. 22, p. 399. Nor will such inquiries be directed where the object 
of the motion is to efiect what is actually intended to be decided 
upon the decree. — Lee v. Shaw, 4 Jur. 102. 

But preliminary accounts will be ordered to be taken under this 
Order, if proper, though the cause has been set down for hearing. — 
Strother ▼. DutUm, 10 Sim. 288. 

Whether preliminary accounts will be ordered where any of the 
defendants are out of the jurisdiction of the Court ? Q,^Jaquet ?. 
Awards, Meinertzhagen ▼. Davis, supra. 

The order may be obtained as well by petition as on motion. — 
Hicks V. 5/t«//s, 4 Jur. 858. 

In a suit for specific performance, a reference may be obtained 
onder this Order to inquire whether the plaintiff has shown a good 
title, and when first, without prejudice to the question of specific 
performance. — FoxUme v. Amcoats, 4 Jur. 1054. 



^ 
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ordered [1831, Order 18] (a); such applica* 
tion to be heard and determined by the Mas- 
ter in rotation, upon a warrant to be taken 
out before him, with a notice at the foot 
stating the object of the application, and to 
be served two clear days before the return 
thereof. Either party to be at liberty to 
appeal by motion from the order made on 
such application to the Lord Chancellor, 
Master of the Rolls, or Vice Chancellor, but 
the order on such appeal to be final. [3 k 
4 Will. 4, c. 94, ss. 13 & 14, and Order 20, 
1833] (&). But where commission issues pur- 

(a) Under this Order publication may be enlarged on affidavit 
without notice. — Brown v. Brown, I Russ. & M. 77. 

(b) A motion for leave to examine witnesses, and that publication 
may in the meantime be enlarged, after publication has actually 
passed, is not an application which comes within the meaning of the 
3 & 4 Will. 4, c. 94, s. 13, but ought to be made to the Court in 
the first instance. — Carr v,Appleyard, 1 Keen, 725; S. C.2 MyL & 
Cr. 476. 

The Master having been prevented by illness from attending at 
his office on the day appointed for hearing an application to enlaige 
publication: Held, that the application might be made to the 
Coun.— Boys V. Trapp, 9 Sim. 218. 

Before a defendant can move to enlarge publication, he must serve 
his co-defendants as well as the plaintiff with notice of the motion. — 
Brydges ▼. Bramfill, 9 Sim. 603. [This of course is after publica- 
tion has passed. — Ed.] 

An order having been obtained from the Master for enlarging 
publication till Michaelmas Term, the plaintiff paying the costs of 
the application, the plaintiff paid the costs, but did not draw up the 
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suant to the 16th or 17th Order of 1833, pub- 
lication to stand enlarged until the commis- 
sion is returnable (o). — [1831, Order 17.] 

RECEIVER. 

The Master, in acting upon the Order of 
the Court of the 23d April, 1796, to be at 
liberty, upon the appointment of a receiver, 
or at any time subsequent thereto, in the place 

Oder. On the 30th of Octoher the witDetses were brought to the 
ezamioer's office, and all but ooe eaamined, whose examination was 
completed on the 2nd of November. Notice of the names and eza- 
mination of the witnesses was given on the 30th of October. The 
defendant moved to suppress the depositions on the grounds, 1st, 
that the order for enlarging publication not having been drawn up 
fvas abandoned ; and 2ndly, that if it extended to, it did not in* 
elude, the first day of Michaelmas Term ; and that notice of exami- 
nation on the 30th of October did not afford the defendant forty- 
eight hours for cross-examination before the time of passing publi<- 
cation, the 1st of November being a Sunday. The motion was 
refused with costs, the Vice Chancellor observing, that the fact of 
the order not having been drawn up was not any ground for holding 
it to be inoperative, and that the defendants having accepted the 
costs the order had been acted upon. — White v. Higg, Law J. Rep. 
(N. S.) Chanc. v. 10, p. ^2. 

The costs of appearing in opposition to a motion to enlarge ^bli- 
cation were refused, where it was plain to the adverse party that 
there was good reason for giving the indulgence asked. — Harriscn v. 
Corbold, Cooper, P. C. 429. 

(a) Under the 17th Order of 1831, a plaintiff, though he does 
not want a commission, is not at liberty to give a rule to pass publi- 
cation until the expiration of three weeks from the service of the 
subpcena to rejoin. — Flight v. Jonei, 7 Sim. 256. 

F 
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Receiver — continued. 

of annual periods for the delivery of the re- 
ceiver's accounts and payment of his balances, 
to fix either longer or shorter periods at his 
discretion ; and vtrhen such other periods are 
fixed by the Master, the regulations and 
principles of the said Order in all other re- 
spects to be applied to the said receiver. — 
[1828, Order, 63 J 

In every order directing the appointment 
of a receiver of a landed estate, a direction 
to be inserted that such receiver shall ma-* 
nage as well as set and let, with the appro- 
bation of the Master ; and in acting under 
such order it shall not be necessary that a 
petition be presented to the Court in the first 
instance; but the Master, toithout special 
order, shall receive any proposal for the ma- 
nagement or letting of the estate from the 
parties interested, and make his report there- 
on, which report shall be submitted to the 
Court for confirmation in the same manner 
as was formerly done with respect to reports 
on such matters made upon special refer- 
ence ; and until such report be confirmed, 
it shall not give any authority to the receiver. 
—[Ibid. Order 64.] 

REPLICATION. See tit. "Bill, Dismissal 
of;* ante, p. 29. 
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REPORTS. 

The Master may, upon the application of 
any party mterested, make a separate report 
or reports, the costs of which to be in the 
discretion of the Court,— [1828, Order 70.] 
And if he make a separate report of debts 
and legacies, he may make such certificate 
as he thinks fit with respect to the state of 
the assets ; and every person interested may 
thereupon apply to the Court as he shall be 
advised (a).— [Ibid. Order 71.] 

Order nisi for confirming may be obtained 
on petition as well as by motion, and service 
upon clerk in court to be deemed good ser- 
vice.— [1828, Order 21.] 

Of scandal or impertinence to be filed four 
. days before the scandalous or impertinent 
matter be expunged, or the costs taxed, in 
order that the adverse party may have an 
opportunity to file exceptions to such re- 
ported).— [1833, Order 22.] 



(a) When the Master has omitted to report on one of the ques- 
tions referred to him, it is irregular to present a petition praying 
a declaration upon that question ; the right course is to except to 
the Master's report. — Winter v. Jnnet, 4 Myl. & Cr. 101. 

(6) Ezceptioos may be taken to a report for scandal and imperti- 
nence at any time before the impertinent matter is actualJy ex- 
panged. — Evans v. Owen, 2 Myl. & K. 382. 

On the argument of exceptions to the Master's report an objec- 
tion as to the admissibility of evidence may prevail, although it does 

F 2 
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Reports— continued. 

No part of any state of facts, charge, affi- 
davit, deposition, examination, or answer 
brought in or used before the Master to be 
stated or recited in reports, but such state of 
facts, &c. to be identified, specified, and re- 
ferred to, so as to inform the Court what 
state of facts, &c. was so brought in or used. 
—[1841, August 26, Order 48.] 

REVIVOR. See tit. ^^Bill," p. 34, ante. 

RULES to produce witnesses and pass publica- 
tion. 

« 

To be given at the latest in the same 
terra when commission returnable. — [1831, 
Order 17.] 

SECURITIES. 

As to deposit, purchase or transfer of, in 
the name of the accountant-general, see tit. 
" Money and Securities." 



not form the subject of an exception. — Hoare v. Johrutone, 4 INT. & 
Cr. 127. 

A single exception taken to the Master's certificate allowing four 
interrogatories affirmed that "the Master ought not to have so 
certified, but ought to have disallowed such interrogatories :*' Held, 
that in order to succeed on the exception, it must be shown that all 
the four interrogatories were improper. — Cotham v. W€9t, 1 Beav. 
380. 
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SERVICE. 

WheDever a person, who is not a party, 
appears in any proceeding either before the 
Court or before the Master, service upon the 
solicitor in London by whom such party ap- 
pears, whether such solicitor act as principal 
or agent, shall be deemed good service, ex- 
cept in matters of contempt requiring per- 
sonal service(a). — [1828, Order 44]. 

No person to be allowed to appear or act 
either in person, by solicitor or counsel, or to 
take any proceedings whatever either as plain- 
tiff, defendant, petitioner, respondent, party 
intervening or otherwise, until an entry of the 
name of his solicitor and his solicitor's agent, 
if there be one, or if he act in person his own 
' name and address for service have been made 
in the Solicitors* Book at the Six Clerks* 
Office; but if such address be not within 
London, Westminster, or the borough of 
Southwark, or within two miles of Lincoln's 
Inn Hall, then all services upon such per- 
son, Twt required to be made personally, to be 
deemed sufficient if a copy of such writ,&c. 

(a) This Order has been held to apply only to cases io which a 
penon, not a party to a suit, appears and contioues to have au in- 
terest ia the suit. In other cases there must be a special application 
fnr substituted service on the solicitor, supported by an affidavit that 
he continues to be the solicitor. — Jennings v. Devey, 4 Jur. 858. 

The respondents to a charity petition are parties to it, and therefore 
an Dot within this Order.— In re Willoughby*t Charity, 6 Sim. 18. 
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Service — continued. 

be transmitted to him through the post to such 
address as aforesaid. — [1841, Order 6.] (a) 
As to service on solicitors^ see tit. " Soi-i- 

CITOR.^' 

SOLICITOR. 

To pay personally such costs as the Court 
shall award whenever upon the hearing of a 
cause or other matter, it shall appear that the 
same cannot proceed by reason of the solicitor 
not having attended personally, or by some 
proper person, or having omitted to deliver 
any paper necessary for the use of the Court, 
and which according to its practice ought to 
have been delivered (6).— [1828, Order 36.] 

For plaintiff to certify to the registrar, if 
any cause set down to be heard before the 
Lord Chancellor is afterwards set down to be 



(a) By an order dated the 19th of November, 1841, the operation 
of this order is suspended till the first day of Easter term, 1842. 

(6) If the solicitor of a party, merely through ignorance or mis- 
take, has neglected to comply with the exigency of an «rder, the 
Court will not relieve the client upon terms from the consequences 
of the neglect without the consent of the other party. — Walms^ty v. 
Frond, 1 Russ. & M. 334. 

But wherever a party is made liable to costs through the gross 
negligence or misbehaviour of his solicitor, the Court will order the 
solicitor to indemnify him, —Fawkes v. Pratt, 1 P. Wms. 593; Co^k 
v. Broomhead, 16 Ves. 133 ; Wright v. Castle, 3 Mer. 12 ; Wibon v. 
Wilson, 1 Jac. & W. 457 ; Brassington v. Brassington, 1 S. & S. 45S. 
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Solicitor-— continued. 

heard before the Master of the Rolls, and 
vice versdf and to be allowed a fee of Ss. Sd., 
if he certify within eight days after the cause 
is so set down a second time. — [1828, Order 
38.] And to certify in like manner where 
any cause has become abated or been com- 
promised, and be allowed the same fee if the 
certificate be made as soon as the fact come 
to his knowledge. — [Ibid. Order 39]. 

Service upon the solicitor in London, by 
whom a party appears, to be deemed good 
service whenever a person not a party appears 
in any proceeding, and whether such solicitor 
acts as principal or agent, except in matters 
of contempt requiring personal service. — [Ibid. 
44.] 

An alphabetical book, to be called the 
Solicitors' Book, to be publicly kept at the 
office of the Six Clerks, and to be inspected 
without fee.— [1841, Aug. 26th, Order l.](a) 
And every solicitor before he practise in his 
own name solely, and not by an agent whose 
name shall be duly entered as after mentioned, 
and every solicitor before he practise as such 
agent, to cause to be entered in the Solicitors' 
Book, in alphabetical order, his name and 

(a) By aD order of the 19th of Novembor, 184l| it is ordered, 
that the first five orders of August, 1841 , shajl not take effect till the 
^^ day of Easter term, 1842. See Appeodiz, p, 380, posU 



• • 
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Solicitor — continued. 

place of business, or some other proper place 
in London, Westminster or the borough of 
Southwarky or within two miles of Lincoln's 
Inn Hall, where he may be served with writs, 
notices, orders, warrants and other documents, 
proceedings and written communicatioTis in 
causes and matters depending in the Court, 
and a like entry to be made as often as he 
shall change his place of business, or the 
place where he may be served as aforesaid ; 
and the above-mentioned entries to be made 
in such book by the six clerks, who shall be 
entitled to a fee of \s. for every such entry. — 
[1841, Order 2.] (a) 

All such writs, notices, &c. as do not re- 
quire personal service to be deemed suffi- 
ciently served, if such document, or a copy 
thereof, as the case may be, shall be left at 
the place lastly entered in the Solicitors' Book; 
and if any solicitor neglect to cause such entry 
to be made, then the fixing up a copy of any 
such writ, notice, &c« for such solicitor in the 
Six Clerks' Office to be deemed a sufficient ser- 
vice on him, unless the Court under special cir- 
cumstances direct otherwise. — [Ibid.0r.3.](a) 
If any solicitor give his consent in writing 
that the service of all or any such writs, no- 
tices, &c. may be made upon him through the 
post office or otherwise, such service to be 

(a) See note (a), p. 103. 
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Solicitor — continaed. 

deemed sufficient if made in the manner con- 
sented to ; but such solicitor may revoke such 
consent at anytime in loriting. — [1841, Order 
4.] (a) 

No pereon to be allowed to appear or act 
either in person, or by solicitor, or counsel, or 
to take any proceedings either as plaintifl^ 
defendant, petitioner, respondent, party inter- 
vening or otherwise, until an entry of the name 
of his solicitor, and his solicitor's agent, if 
there be one, or, if he act in person, his own 
name and address for service shall have been 
made in the Solicitors' Book ; but if such ad- 
dress of any person so acting in person be not 
within London, Westminster or the borough of 
Southwark, or within two miles of Lincoln's 
Inii Hall, then service (not required to be 
made personally) through the post to be 
deemed sufficient. — [Ibid. Order 5.] (a) 

STOP ORDERS. 

Where any funds shall be standing in the 

name of the accountant-general to the credit 
of any cause, or to the account of any class 
or classes of persons, and an order shall be 
made to prevent the transfer or payment of 
such stocks, or funds, or any part thereof, 
without notice to the assignee of any person 
dr persons entitled in expectancy or otherwise 

{a) See note (a), p. 103. 
• • E O 



106 ' ANALYSIS OF THE 

Stop Orders — continiied. 

to any share or portion of such stocks, or 
funds, the person or persons by whom any 
such order shall be obtained, or the share of 
such stocks or funds affected by such order, 
to be liable, at the discretion of the Court, to 
pay any costs, charges and expenses, which, 
by reason of such order being obtained, shall 
be occasioned to any party to the cause, or 
any person interested in such stocks or funds. 
And any person presenting a petition for any 
such order, not to be required to serve such 
petition upon the parties to the cause, or upon 
the persons interested in the parts of the 
stocks or funds, not sought to be affected by 
any such order(a).— [1841, April 3, Order l.J 

SUBPOENA. 

To be prepared by the solicitor of the party 
requiring the same, and to be in the form 
mentioned at the foot of the orders. See Ap^ 
pendixy post, — [1833, Dec. 21st, Order 1.] 

Praecipe for, to be delivered and filed at 
the subpsena office, and the name, or firm, 
and place of business, or residence, of the 
solicitor or solicitors issuing the subpcena to 
be indorsed thereon, and where such solicitors 

(a) The stop order, as now drawn up by the registrars, is prefaced 
with a submission on the part of the assignee to be bound by the 
above order.— Ed, 
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SuBF<EVA — continued. 

be agents only, the name or firm, and place 
of business or residence, of the principal 
solicitor or solicitors (a). — ^[1833, Orders 2 
and 3.^ 

To contain three names where required 
(except a subpcena duces tecum) and a fee of 
5s. lOd. to be allowed in costs for issuing, 
and solicitor to be allowed also 6s. 8d, for 
praecipes and attendance on sealing, where 
the number of names included shall not 
exceed nine, and if they exceed nine, then 
an additional fee of 6^. 8d. ; and if they eX' 
ceed eighteen, a further fee of 6s. 8d. ; and so 
in proportion for every additional number 
of nine names. — [Ibid. Order 6.] 

To contain a memorandum at the foot in 
the form specified in this order. See ^' Or- 
MR."— [1841, Aug. 26, Order 14.] 

Service of : 

To be effected by delivering a copy and of 
the indorsement, and at the same time produc- 
ing the original writ ; and in all cases where 
subpcena might heretofore have been served by 
leaving the body thereof at the party's dwel- 



(a) A Bubpatia indorsed " G. M^ Qrey for Dolbinson/' withomt 
stoy phce of itsidence, was set aside, together with an atltchment 
issued Onreon, althoagli the defendant admitted the receipt of a 
copy so indors6d.^fianief y. TvteddiU, 2 Jur. 806. 
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SuBP(£NA, Service of — continued. 

ling house, or otherwise than personally, 
sufficient to leave a copy in the same manner, 
producing the original writ (a). — [1833, Dec. 
Order 4.] 

As to the service of, on persons out of the 
jurisdiction^ or evading the service, under 



(a) Where a defeDdant, who was a peeress of Scotland, and a 
Scotchwoman, left her servants in charge of her house in London, 
(of which she was a jearly tenant) with some of her furniture, and 
went to her family seat in Scotland three months before the filing 
of the bill, intending to return to England in six months, it was 
held that service of the subpoena to appear at the town house, and 
subsequent personal service in Scotland of the order niu for seques- 
tration, were good. — Davxdion v. Th9 Mwchwnen •[ Hagtingt, 2 
Jur. 756. 

In Bickford v. Skewe$, 9 Sim. 428, it was held that an affidavit 
of service of a subpoena to appear, stating that the deponent served 
the defendant by leaving a true copy of the subpoena and the 
indorsement with A., the wife of S., the sister of the defendant, 
at whose house the defendant lodged, is insufficient, as it does not 
show where the writ was served. 

Service of a subpoena by leaving a copy at the defendant's 
residence sealed up .in a letter, at the same time producing the 
original, beld regular.— I^e Earl of Chesterfield v. Bond, 2 Beav. 

263. 

Where some of the defendants were residing out of the jurisdiction 
and had not appeared nor been served with subpoena, the Court 
allowed the plaintiff to exhibit interrogatories to prove that these 
defendants were out of the jurisdiction. — Willati ▼. Busby, Law 
Journ. Rep. (N. S.) Chanc. v. 10, p. 1. 

Service of subpoena on some partners, defendants, ordered to be 
deemed good service upon other partners, defendants, who could 
not be found.— Snow v. Hole, Ibid. p. 178. 
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SvBVtRV A f Service o/^— continued. 

2^3 Will. 4, c. 33, anrf 4 * 6 IFiZ/. 4, c. 82, 
see pp. Ill ^o 114, post. 

The time for serving (except subpoena for 
costs) to be limited to the last day of the 
term next following the term or vacation in 
which it was sued out; and in the interval 
between the suing out and service of any 
subpcena, the party suing out the same to 
be at liberty to correct any error in the names 
of parties or witnesses, and to have the writ 
re-sealed on payment of Is, and at the same 
time leaving a corrected praecipe of such 
subpoena, marked ''altered and re*sealed," 
and signed with the name and address of the 
solicitor suing out the same. — [1833, Order 

7.] 
Service on clerk in court of subpoena to 

rejoin, or to answer an amended bill, or 

to hear judgment, to be deemed good service. 

— L1828, Order 20.] 

For Costs : 

The certificate, or report, to be produced to 
the sealing officer. — [1833, Dec. Order 2.] 

Dttces Tecum. 

No more than three persons to be included 
in, and the party suing out the same to be at 
liberty to sue out a subpoena for each person, 
if deemed necessary or desirable; and 12s.6d. 
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SuBPGBNA Duces Tecum — contioued. 

to be allowed in costs for every such sab- 
poena^ including preecipe^ attendance, and 
sum paid for sealing. — [1833, Dec. Orders 
5 and 6.] 

To rejoin: 

To be served by plaintiff within three 
weeks after replication where he files replica- 
tion, without having been served with a 
notice of motion to dismiss bill for want of 
prosecution, in case he requires a commission 
to examine witnesses {a). — [1831, Order 17.] 

(a) This oviet only applies to cases in which the plaintiff requires 
a commission* — Smith v. Oliver, 3 Myl* & Cr« 165 ; Crookg ¥. 
Trery, ibid. 368< So that even where a plaintiff has given the under- 
taking to speed, mentioned in the 16th amended Order of 1831, 
he need not serve a subpoena to rejoin, unless he requires a oom- 
missioo. — Daniell v. Atttten, 8 Sim. 19. 

The form of the ordef to speed is as follows : " It is ordered that 
the plaintiff do file a replication, serve subpoenas to rejoin, and * 
obtain and serve an order for a commission to examine witnesses if 
he require such commission, within three weeks from this time, and 

give rules to produce witnesses and pass publication in > term, 

and set the cause down for hearing, and serve subpcenas to bear 
judgment in — — "^ term, or in default thereof, that the plaintiff's 
bill do stand dismissed out of this Court with costs." 

In Burgeu v. Thompson, 2 Keen, 762, the plaintiff undertook to 
speed, and the terms were, that he should set the cause down for 
hearing, and serve a subpoena to hear judgment in Easter term ; 
he served the subpoena, and set down the cause to be heard in 
Easter term ; but the subpoena to hear judgment was returnable in 
Trinity term, and it was held that this was not a compliance with 
the undertaking. 
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S UBPCEN A — continued. 
To hear judgment : 

To be returnable in the succeeding term, 
after rules to produce and pass publication 
given, [1831, Order 17,] and may be served 
and made returnable as well out of term as 
in term (a).— [Ibid. Order 82.] 
Service of subpcmas on persons out of the 
jurisdiction^ &c. under 2 4r 3 Will. 4, c. 33, 
and 4 is 6 WillA, c. 82. 

The Court may, upon special motion of the 
plaintiff or plaintiffs in any suit concerning 
landsy tenements, and hereditaments in Eng^ 
land, or Wales, or concerning any charge, 
lien, judgment, or incumbrance thereon, or 
any numey vested in any government or other 
public stock, or public shares in public com^ 
panics, or concerns, or concerning the dividends 
or produce thereof, order that service in any 
part of the United Kingdom, and in the Isle 
of Man, or elsewhere, out of the jurisdiction, 
of any subpoena, or letter missive, and of all 
subsequent process to be had thereon, upon 
a defendant who shall appear by affidavit to 
be residing where he shall be so served, be 



(a) The a£5da?it of service of subpcena to hear judgment, pro- 
duced by a defendant when the plaintiff makes default at the hearing, 
most terify the fact of the subpoena bearing the indorsement required 
by tke thifd Order of Dec, 1833 — Rigg ▼. Walt, 3 Myl. & Cr. 605. 
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SuBPCBNA^ Service of, %c. — continued. ' 

deemed good service of, or be made on, such 
defendant upon such terms and in such man- 
ner, and at such times as to the Court shall 
seem reasonable ; and may also on motion in 
open Court of any of the plaintiffs, in any 
such suit founded on affidavit, and such docu- 
ments as may be applicable for ascertaining 
the residence of the party, and the particulars 
material to identify such party and his resi- 
dence, and also specifying the means whereby 
such service may be authenticated, and espe- 
cially wherever there are any British officers, 
civil or military, appointed by or serving 
under her Majesty, residing at or near such 
place, order that service of subpoena to appear 
and answer upon the party in the manner 
thereby directed, or, in case where the Court 
shall deem fit, upon the receiver, steward, or 
other person receiving or remitting the rents 
of the lands or premises, if any, in the suit, 
returnable at such time as the Court shall 
direct, shall be deemed good service of 
such paiiy, and afterwards upon an affidavit 
of such service had, may order an appearance 
to be entered for such party in such manner 
and at such time as the Court shall direct ; 
and thereupon the Court shall proceed as 
effectively as if such service had been made 
within the jurisdiction (2 & 3 Will. 4, c. 33, 
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SuBPCENA, Service of^ bic. — continued. 

s. 1, and 4 & 6 Will. 4, c. 82, s. 1) (a). But 
along with such subpcena or letter missive, a 
copy of the prayer of the bill must also be 
served, and no process of contempt to be en- 
tered, nor any decree made absolute without 
an order of the Court on special application. 
(2 & 3 Will. 4, c. 33, s. 3.) And where the 
Court is satisfied upon affidavit that any such 
defendant cannot by reasonable diligence be 
personally served with the subpoena to appear 
and answer, or that upon inquiry at his usual 
place of abode he cannot be found so as to be 
served with such process, and that there is 
just ground for believing that such defendant 
secretes or withdraws himself so as to avoid 
being served, the Court may order that service 
of the subpcena shall be substituted in such 
manner as the Court shall think reasonable. 
(4 & 6 Will. 4, c. 82, s. 2.) 

(a) Service abroad of a tubptena to appear, ordered under the act 
in a case where English funds were alleged to have been improperly 
lold out and invested in Austrian stock, and in Dutch and Portn- 
g«ie bonds. 

The defendant having made default in entering his appearance, 
^ the service of the tuhpmna and order having been properly 
anthenticated, the Court under this act ordered an appearance to be 
entered by the six clerk.— Dodd v. Webber, 2 Beav. 502. 

An order for service of subpcma to appear and answer upon the 
defendant's partners- at the house of business, the defendaot himself 
being abroad, held, under the circumstances, to be regular. — Kinder 
^ Forbet, 2 Beav, 503. 
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SuBPCBNA, Sorvice of, ^c. — continued. 

By the 2nd section of the 2 & 3 Will. 4, 
c. 33, similar powers are given to the Courts 
of Chancery and Exchequer in Ireland, which 
are extended by the 4 &; 6 Will. 4, c. 82, in 
the manner above mentioned (a). 

SUPPLEMENTAL BILL: 

As to statements in, see tit. '' Bill of 
Mevivor and Supplement.^* 

VACATION. 

The time which occurs between the last 
seal after Trinity Term and the first seal 
before Michaelmas Term, and between the 
last seal after Michaelmas Term and the first 
seal before Hilary Term, not to be reckoned 
in the computation of time allowed for amend- 



(a) It will be seen that the provisions contained in these acts are 
applicable to four cases ; 1st, to the case of personal service on a de- 
fendant resident out of the jurisdiction ; 2nd, of service in such man- 
ner as the Court shall direct upon a party so resident; 3rd, of service 
on the defendant's steward or receiver ; and 4th, of service on a de- 
fendant secreting or withdrawing himself to avoid being served. 

Where a defendant has been served with a subpoena under the 
above acts, personal notice must be given to him before any subee- 
quent process is applied for. — Hasluck v. Stewart, 6 Sim. 321. 

In M^Master v. Lomax, 2 MyL & K. 32, Lord Brougham (Chan- 
cellor) expressed an opinion that these acts did not apply to Scot- 
land ; but Lord Lyndhurst (Chancellor) expressed a contrary opinion 
in Cameron v. Cameron, 2 Myl. & K. 289, as did also the Vice 
Chancellor in Parker v. Lloyd, 5 Sim. 508. 
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ing any biUf for filing ^ delivering y or referring 
excej^tions to any answer, or for obtaining 
a Master's report upon any exceptions, — 
[1831, Order 19.] 

WARRANT : 

To be peremptory, and the Master may 
continue the attendance beyond the hour, and 
during such time as be thinks proper, and 
increase the fee for the solicitor's attendance 
in proportion to the time actually occupied, 
and may also disallow the usual fee, if not 
attended by the solicitor, or a competent per- 
son on his behalf; the increased or disallowed 
fee being marked in his attendance-book, and 
also on the warrant. — [1828, Order 69.] 

For preparing report not to be issued with- 
out Master's previously requiring parties to 
show cause why it should not issue.— [Ibid. 
Order 67.] 

To review any proceeding in Master's office 
not to be taken out, except by permission of 
the Master, upon special grounds to be shown 
to bim for that purpose, and the costs of such 
review, when allowed, to be in Master's dis- 
cretion. — [Ibid. Order 68.]. 

WITNESS : 

To be examined before either of the exa- 



116 AKALTSI8 OP TH£ 

WiTN £88 — continued. 

miners not to be produced at the seat of clerk 
in court ; but a notice in writing, containing 
the name and description .of, to be served 
there.— [1828, Order 26.] 

Cross-examination of, may be taken by the 
examiner who takes examination in chief. — 
[Ibid. Order 26.] 

May be examined by the Master viva voce ; 
and in such case the subpoena for the attend- 
ance of the witness to be issued from the sub- 
poena office on a note from the Master, and 
the evidence to be taken down by the Master 
or his clerk in his presence, and preserved in 
the Master's office to be used in Court if ne- 
cessary (a). — [Ibid. Order 69.] 

Oaths to be administered to, by the exa- 
miners, and depositions of, to be taken in the 
first pereon (6). (3 & 4 Will. 4, c. 94, s. 27.) 

WRITS OF FIERI FACIAS, VENDITIONI 
EXPONAS AND ELEGIT. 

Every person to whom any sum of money 
or costs have been ordered to be paid, may, 
after the lapse of one month from the time 

(a) The discretion given to the Master by this Order to examine 
witnesses v\v& vocb cannot be exercised after issuing the warrant on 
preparing his report. — Trotttr v. Trotter ^ 5 Sim. 383. 

(6) This refers only to depositions taken before the examiners,— 
Drydtn f . Frott, 8 Sim. 380. 
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Writs of Fi. Fa. &c. — continued. 

when such order was duly passed and en- 
tered, sue out a fieri facias or elegit of the 
form after stated ; see Appendix^ post. — [ 1 839, 
May 10th, Order 1.] But the date of the 
entry of such order must be marked thereon 
by the entering clerk, otherwise the fi fa. or 
elegit cannot be issued. — [Ibid. Order 2.] 

Such writs when sealed to be delivered to 
the sberiff or other officer to whom the exe- 
cution of the like writs at common law be- 
longs, and to be executed in like manner, 
and for the same fees, and when returned 
by such sheriff or other officer, to be deli- 
vered to the clerks in court, by whom they 
were sued out and left at their seats, and 
filed in the Six Clerks' Office. — [Ibid. 
Order 3] 

If upon the return of any such fi.fa. it shall 
appear that the sheriff or other officer hath 
by virtue of such writ seized, but not sold, 
any goods of the person ordered to pay such 
sum of money or costs as aforesaid, the per- 
son to whom such sum of money or costs is 
payable may immediately after such writ with 
such return is filed, sue out, by his clerk in 
court, a venditioni exponas in the form after 
stated. See Appendix, post. — [Ibid. Order 4.] 

On every such fi. fa. and elegit the words 
''by the Court*' to be indorsed, and also 
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Weits op Fi. Fa. &c.— continued. 

thereunder the calling and place of residence 
of the party against whom such writ shall be 
issued, and also the name and residence or 
place of business of the solicitor at whose 
instance the same shall be issued^ and the 
name of the clerk in Court issuing the same, 
together with the sum to be levied, acc(»ding 
to the form used upon the like writs at com- 
mon law.— [1839, Order 6.] The clerk in 
court to be allowed for issuing every Ji. fa, 
or venditioni exponas a fee of 18^. 7J., and 
for evexy elegit \L 10^., and the solicitor a fee 
of 6^. 8ef . for instructions for each of the said 
writs ; and also a further fee of &. %d. for 
attending to procure a warrant and instruct- 
ing the oflScer. — [Ibid. Order 6.] 
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AS TO THE GENERAL CONSTRUCTION 
OF THE ORDERS. 



Haying now completed the analysis of the 
several Orders referred to in the foregoing pages, 
it may not be unprofitable to offer a few remarks 
as to the mode in which they have been generally 
construed. 

The decisions respecting the power of the Mas- 
ters to dispense with a strict obedience to the 
Orders where they may deem it expedient, appear 
to be somewhat conflicting, although there is little 
doubt the same principles of construction were 
intended to be recognized in each of those deci- 
sions. In Milltaum v. Stewart{a), where more 
than six weeks had elapsed after the last of the 
answers was to be deemed sufficient, a special 
application for leave to amend was refused by the 
Master under the 3 & 4 Will. 4, c. 94, s. 13, on the 
ground that he had no jurisdiction; but on the 
application being renewed before the Vice Chan- 
cellor, bis Honour said that the Master had mis- 
apprehended the meaning of the act, which was 

(a) Cooper, P. C. 404. 
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to substitute the Master for the Court ; and that 
as the Court could dispense with the Order when 
circumstances rendered it proper^ the Master 
could also. So in Ord v. Lyon{a\ where a mo- 
tion was made to discharge an order made by the 
Master giving the plaintiff leave to amend his 
bill^ when more than six weeks had elapsed after 
the answer had become sufficient, upon the ground 
that the Master's authority was gone, the motion 
was refused. And in Millbank v. Stevensifi) the 
Vice Chancellor said that he had the authoritv of 
the Lord Chancellor for stating that the Masters, 
on applications made before them under the act 
(3 &4 Will. 4y c. 94), had the same power to dis- 
pense with the strict letter of the General Orders 
of the Court as the Court itself had. Yet in Carr 
V. Appleyardic) the Court discharged an order 
made by the Master for enlarging publication after 
it had passed, on the ground that the Master had 
no jurisdiction in cases where publication had 
actually passed: and in Smithy. Webster {d) it 
was determined that the Master had no power to 
dispense with, or relax, the General Orders of the 
Court. 

The proper distinction with reference to this 
question appears, it is submitted, to have been 
taken by the Vice Chancellor in Ord v. Lyon, be- 



(a) V. C. June, 1838, Cooper, P.C. 406. (c) 2 Myl. & Cr. 476, 
(6) 8 Sim. 160. (d) 3 Myl. & Cr. 244. 
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fore referred to, in which case his Honor said, 
"the case of Smith v. Webster has no application 
to the question what is the jurisdiction the Master 
exercises under the statute. In general the Master 
must adhere to the orders of the Court, as laid 
down for the regulation of the practice. He has no 
discretion where the jurisdiction is conferred by the 
Court, but must follow its directions. But the act 
for regulating the proceedings and practice of the 
Court has given him different and higher powers. 
In the matters mentioned in the 13th section, in 
applications for time to answer, for leave to amend 
a bill, and for enlarging publication, the Master 
has the jurisdiction in the first instance ; the juris* 
diction is taken from the Court and given to the 
Master ; and what the Court could have done, 
the Master can now. In cases not arising out of 
the act it is different ; there the Master cannot 
relax the orders of the Court :" and thus it may 
be concluded, that where the application is directly 
in pursuance of the statute, the Master has the 
same power of interpreting its meaning as the 
Court itself would have ; but where the applica- 
tion is under an order of the Court, the Master 
has no authority to depart from the strict letter of 
the order. Such a construction is also consistent 
with another recent case which has not been ad- 
verted to, viz. that of Furnival v. Swann, decided 
by the Master of the Rolls (a). In that case, after 

(a) M. R. April, 1838, Cooper, P. C. 405. 

G 
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a demurrer set down for argument had been sub- 
mitted to, application was made to the Court for 
leave to amend the bill, which was granted^ the 
plaintiff undertaking to amend within three weeks, 
and paying 20s, costs of the amendment and the 
costs of the demurrer. Before the three weeks had 
expired the plaintiff obtained from the Master an 
order giving him further time to amend. This was 
discharged as irregular, the plaintiff having entered 
into an undertaking with the Court, and the 
Master having no jurisdiction to interfere and 
enlarge the time fixed by the Court. 

That the Court itself has the power of relaxing 
its general orders, seems to be indisputable. In a 
recent case before the Vice-chancellor (a), his 
Honor observed, that the orders of the Court were 
to be considered as laying down general rules, but 
not as being so imperative that they could under 
no circumstances be departed from ; and the same 
opinion was expressed by Lord Chancellor Cotten- 
ham in Smith v. Webster ijb), and by the Master of 
the Rolls in Carr v. Appleyard(c). Lord Plunkett 
also, in speaking of the new Chancery Orders in 
Ireland, observed, that there was no ground for 
saying, nor could it be pretended, that those rules, 
the creatures of the Court, were to become its 



(a) Burrell ▼. NiehoUtm, 6 Sim. 212. 
(6) 3 Myl. & Cr. 244. 
(c) 2 Myl. U Cr. 476. 
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masters, by assuming a nature so binding as to 
overrule and control the acts of that very Court 
which gave them existence (a). 

Although, however, the general principle of re- 
laxation is admitted, where circumstances call for 
its exercise, few cases have hitherto been decided 
that define practically the extent to which it would 
be permitted to operate. Sir Wm. M'Mahon, the 
Master of the Rolls in Ireland, with reference to 
the Irish new Chancery Orders, said, that his view 
of the system of Orders of the 29th November, 
1834, which were issued under the statute 4 & 6 
Will. 4, c. 78, for the amendment of the proceed- 
ings and practice of the High Court of Chancery 
in Ireland, was, that they were to be considered as 
Orders, while unrescinded, of the same nature as 
Orders in a statute, as for example, as the rules 
inserted in the statute 5 & 6 Will. 4, c. 16, as to 
persons in custody under process (the Irish Equity 
Contempt and 'pro confesso Act); that all those 
Orders were to be considered as the written and 
binding law of the Court, unless where upon the 
acknowledged principles of a Court of Equity they 
ought to be relieved against, viz. in cases of frauds 
or €u:cident {b). But there is, it is humbly sub- 
mitted, another mode of construing the orders 
which will admit of still greater latitude in favour 
of the honest suitor than would be accorded to him 

(a) Re Lyons, 1 Druiy & Walsh, 327. 

(6) Stetpart v. Service, 1 Lloyd & G. temp. Plankett, 303. 

o2 
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by the two exceptions allowed by SirWm. M'Mahon, 
and will still exact a rigid interpretation where ne- 
cessary for the prevention of delay and chicanery. 
Certain of the Orders were framed for affording ia- 
cilities to suitors in the management of the various 
proceedings required to be taken during the pro- 
gress of a cause, and these, being in the nature of 
remedial statutes, are to be construed liberally; 
while the object of others is to impose a penalty 
on those who should by neglect, or improper delay, 
prevent, or retard, the due administration of justice, 
and these, although in the nature of penal statutes 
and to be construed strictly, are to be literally en- 
forced. Indeed, the same order will sometimes 
admit of the twofold construction just alluded to, 
when it is applicable to different cases; thus, in 
the cases of applications for amendment of bills 
after the time allowed has expired, if upon any 
such application the cause of the delay can be satis- 
factorily accounted for, and the amendment is of 
importance for determining the rights of the parties 
to the cause, an order will be granted, but if the 
application has become necessary through negli- 
gence, or inadvertence, the strict letter of the order 
will be enforced. — Rees v. Edwards, 1 K. 465; 
King of Spain v. Hullett, 1 Russ. & M. 7 ; Traile v. 
J3uU, 1 Beav. 475. The case of Russell v. Dight^ 
6 Sim. 430, affords a further illustration of this view, 
for in that case the Vice-Chancellor held a fourth 
answer to be irregularly filed after the first and 
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second answers had been successively reported in- 
sufficient, when the Master was about to report the 
third answer insufficient also^ His Honor observing, 
that, although in a common case a defendant was 
at liberty to put in an answer as soon as he had an 
intimation of the Master's opinion, that his answer 
was insufficient, yet he was not at liberty to do 
so in a case where the plaintiff might derive some 
benefit by the judgment of the Master; and that 
some advantage having accrued to the plaintiff 
under the 10th Order (of 1828), by the report that 
the third answer was insufficient, the Court could 
not deprive him of it. 

Computation of Time.'] — The general rule, with 
respect to all the Orders as to time, is, that one day 
is to be included and the other excluded in the 
computation ; and if the last of any specified num- 
ber of days happens on a Sunday, the Sunday is 
not to be reckoned. — Angell v. Wescombe(a\ MiU 
hum V. Lysterib), 

When time is to be computed by the month, it 
is in actual practice construed lunar month. — 
Attomey^General v. Newberry (c). 

Service of Order ^ — When the General Orders 
use a term which embraces no more than the ob- 
taining the Order, service is also directed ; but when 

(a) 1 Myl. & Cr. 48. (6) 5 Sim. 565. 

(«) Cooper, P. C. 467. 
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a term is used which embraces asing as well as ob- 
taining the Order, it is not necessary to express the 
necessity of service. — Taylor v. Harrison (a). 

Default of Solicitor. "l — ^The Court will not, foith' 
out consent, relieve a party who has failed to c<»n- 
ply with the exigency of an Order, through the 
ignorance, or mistake, of his solicitor. — Walmesley 
V. Fraud (b). 

(a) 1 Myl. & Cr. 274. (6) 1 Rubs. & MyU 334. 



CHAPTER IL 



The Acts of 1 1 Geo. 4^1 Will 4, c. 36, and 
2 Will. 4, c. 58, relating to Commitments by 
Courts of Equity for Contempts^ and taking 
Bills pro confesso ; and the 2^8 Will. 4, 
c. 33, and 4^5 Will. 4, c. 82, relating to the 
Service of Process from the Courts of Chan^ 
eery and Exchequer on persons out of the 
jurisdiction or evading the service of such 
process. 

As to the 1 1 Geo. 4 & 1 Will. 4. c. 36, intituled " An 
Act for altering and amending the Law regarding 
Commitments by Courts of Equity for Contempts 
and taking Bills pro confesso." 



The effect of this statute is, as the title mo- 
destly intimates, to amend the law regarding 
commitments by courts of equity for contempts 
^d taking bills pro confesso; but various 
important objects, which can scarcely be un- 
derstood, and cannot be properly appreciated, 
without an attentive perusal of its several pro- 
visions, have been accomplished by it. Of these 
not the least worthy of attention are, first, the 
benefits conferred upon poor and ignorant de- 
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5 Geo. 9» that if in any suit which hath been or hereafter 
shall be commenced in any court of equity, any 
defendant against whom any subpoena or other 
process shall issue shall not cause his appear- 
ance to be entered within the time and in the 
If defendant manner prescribed by the rules of the Court in 
re£m or ab- casc such proccss had been duly servedi and an 
avoid beiDK affidavit or affidavits be made to the satisfaction 

served with 

proceM, an of the Court that such defendant is beyond the 

order may be . . • 

obtained di- geas, or that upon inquiry at his usual place of 
to appear abodc hc could uot bc found so as to be served 

within a cer- 

udra'ui ^^^^ ^^^^ process, and that there is just ground 

neglecting to to believc hc is gone out of the realm, or other- 
do so, the bill D 7 

vneoSuSo ^^® absconded, to avoid being served with 
such process, an order may be obtained direct- 
ing and appointing such defendant to appear at 
a certain day therein to be named, and a copy 
of such order, within fourteen days after it 
shall be made, shall be inserted in the London 
Gazette, and published on some Lord's day im- 
mediately after divine service in the parish 
church (a) of the parish where such defendant 
made his usual abode within thirty days next 
before such his absenting ; and also posted up 



(a) In a case where the parish church being under repair the 
plaintiff could not comply with this part of the direction of the 
act, he was permitted, on the repairs of the church being oom- 
pleted, to move that the defendant might be ordered to appear 
to the bill on or before a certain day named in the order.— 
Knowles v. Broom, 1 Ves. & B. 306. 
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in some public place at the Royal Ezchangey 
London, if made in the Courts of Chancery, or 
Exchequer, or the Duchy Chamber of Lancas- 
ter at Westminster, and if made in any of the 
courts of equity of the counties palatine of 
Chester, Lancaster and Durham, or of the great 
sessions in Wales, then at some public place at 
some market town within the jurisdiction of 
the Court by which such order was made, and 
nearest to the defendant's usual place of abode, 
such place of abode being also within the juris- 
diction ; and if the defendant do not appear 
within the time limited by such order, or within 
such further time as the Court shall appoint, 
then, on proof of the publication of such order, 
the Court may order the bill to be taken fro 
eonfessoy and make such decree thereupon, and 
issue such process by sequestration or other- 
wise for compelling the performance of such 
decree as may be requisite, and may likewise 
order the plaintiff's demands to be satisfied Derendam'* 

*■ properly to 

out of the property sequestered, the plaintiff oewqaw- 
first giving sufficient security to abide such puiniiff'* 

. y . . •' demand satb< 

order touching the restitution of such property **<! <>•> *»" 

o ^ r r J iKiving seco- 

as the Court may think proper to make con- [j,*-[oJf',/5J"' 
ceming the same, upon the defendant's appear- [^"'Jjj', 
ance to defend such suit, and paying such costs p^"** 
to the plaintiff as the Court shall order. But in 
case such security be not given, then the pro- 
perty sequestered to remain under the direction 
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of the Court, either by appointing a receiver 
thereof or otherwise, as to the Court shall seem 
meet, until the appearance of the defendant 
and his payment of the plaintiff's costs^ or until 
the further order of the Court (a). 



(a) An affidavit that the deponent had used all due diligenoe 
to discover where the defendant resided, or where her last place 
of residence was, but without success, save that he had been 
informed and believed that she had assumed male attire in order 
to disguise herself, and that she was occasionally seen io the 
neighbourhood of a certain place, is sufficient to warrant the 
Court to make an order under this act, with a view to the taking 
the biU pro confesso, — Graver ▼. Temple , 9 Sim. 523. 

In Lovell v. Hieks, 1 Y, & C. 230, an order which had been 
obtained for taking the bill pro confesso was discharged, and the 
defendant was allowed to put in an answer to the plaintiff's 
amended bill upon terms, it appearing that he had put in a joint 
answer to the original bill, to which exceptions had been taken* 
but waved by the plaintiff amending his bill, and that previous 
to the filing of the amended bill the defendant had gone to 
America, and there remained till shortly before the application. 
The cause had also abated by the death of a defendant, so that 
no additional delay would be occasioned. 

In Grant v. Hibbert, 8 Sim. 329, an order was made under 
this section, directing a defendant who had absconded to appear 
to the bill. The defendant's only residence in England was at 
an hotel, where he remained two days, and then sailed for 
Jamaica. Held, that the order ought to be published in the 
church of the parish in which the hotel was situated, that being 
the parish where the defendant made his usual abode within 
thirty days next before his absenting. 

Where a bill is ordered to be taken pro confesso, the decree 
may be made subsequently, although it is usually taken at the 
same time. Woollams v. Baker, 6 Sim. 316. 
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S.4. Parties in castody to be served with JjJ^SJtobe 
a copy of the decree before any process be JSJJ'^/d** 
taken out to compel the performance thereof, ^j^ ^^^ 

1.8. 



The following shows the course of proceeding for taking a bill 
pro confesso where the defendant absconds. 

In Baker v. Kern, 4 Sim. 493, the bill was filed on the 29th 
of October, 1832. On the 24th Janaary, 1833, Mr. Simons, 
for the plaintiffs, obtained an order on motion, supported by 
affidavit, that the defendant had absconded and gone beyond 
the seas, that the defendant should appear to the bill on or 
before the 1st of March then next. On the 7th of March, 1833, 
it appearing by production of the London Gazette and by affi- 
davit, that the directions of the act had been complied with, but 
that the defendant had not appeared, uu order was made on 
modoD that the plaintifi'^s clerk in court should attend at the 
hearbg of the cause with the record of the bill, in order to have 
the same taken pro confesso. The cause having been set down 
for hearing, it was ordered, on motion, on the 23d March, 1833, 
to be placed at the head of the paper of causes for the 27th of that 
month, and that the plaintiff's clerk in court should then attend 

with the record. Accordingly on that day the clerk in court 

attended, and a decree pro confesso was taken. 
As to the course of proceeding for taking a bill pro confetto 

against a corporation, see Briekwood v. Harvey, 8 Sim. 201. 
In a case where the attorney-general had not put in his answer 

within a reasonable time, the Court ordered that he should put 

in his answer within a week after service of the order, or that 

the bill should be taken pro confesso against him. — Groom y. 

Attomey'General and others^ 9 Sim. 324. 
An insufficient answer will not prevent a bill being taken pro 

confesso, — Tttrner v. Turner, 1 Dick. 316. 
So if a bill be amended after answer, and no answer be put 

in to the amended bill, the plaintiff is entitled to a decree pro 

confesso, — J opting y, Stuart, 4 Ves. 619. 
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Defendaot S. 6. If anv person^ being: out of the realm, 
within MTen or abscondins: at the time of such decree beinG: 

y«an after ° « 

m^ wiSr P''0'^^"'^c®d> shall within seven years after the 
Md^in^' "'^^ making such decree^ return, or become publicly 
heir^or^^x?-* visiblc, then he shall be served with a copy of 
Mi^Mi? ^ ^^^^ decree within a reasonable time ; and in 
J.*.**'**"' ^^^'^ ^® s^^'l ^^® within the seven years before 
his return, or appearing openly, or shall die in 
custody within such period before being served 
with a copy of such decree, then his heir or exe- 
cutor, according to the nature of the property 
sequestered, or if such heir be a feme caverte^ 
infant, or nan compos mentis, then the husband, 
guardian, or committee of such heir shall be 
served with a copy of such decree within a rea- 
sonable time after the death of the defendant 
and who is his heir, executor or administrator, 
shall be known to the plaintiff. 

DecrM to S. 6. Pcrsous not petitioning for a rehearing 

lately con- withiu six mouths after being served with a 

firmed, if no n t i i ^^ ji t 

petition for coDy of such a dccree, the same to stand abso- 

rehearing , , 

within six lutely confirmed. 

months after *' 

service of it. 
5 Geo* 2y 

csff, S.5. S. 7. But if any person so served shall 
peauon'inK withiu six months after such service, or not 
and/payfng '' being SO scrvcd shall within seven years next 
mittedtoan- after the making of such decree, petition for a 

swerand , . ° . '. n 

defend as if rcheanug and pay, or give secunty tor payment 
5 oeo. «/ of such costs as the Court shall think reason- 

c. Sff» s. 0. 
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able, then he, or his representatives^ or any per- 
son claiming under him, by virtue of any act 
done before the commencement of the suit, may 
be adaiitted to answer the bill, and the cause 
will proceed to a hearing in the same manner as 
if no decree had been made. 



S. 8. And if he, his heirs, executors, or admi- ir no petition 
nistrators, shall not petition within seven years, yean, decree 

---- •'to Maud ab- 

such decree to stand absolutely confirmed, and >oioteiy con- 

•^ firmed. 

the Court may make such further order as shall ^ o«o. t, 

. •' c25, a. 7. 

be just. 

S. 9. But persons beyond the seas not to be Penons be- 

M. - , •* I 11 ^ ^1 .• yond aeai not 

affected, unless it shall appear to the satis- to be affected, 
faction of the Court, by affidavit, that such per- land within 
sons had been in England within two years next fore subpcena 
before the subpoena in such suit issued against ^ ^ >> 
such persons. 

S. 10. And the before abstracted provisions Not to extend 
not to extend to make good any proceedings Eqat^tyrhav- 
against any person in any Court of Equity joriadtetioo, 
having a limited jurisdiction, unless it shall ap-S Gro.9,°' 
pear to the satisfection of such Court, on affida- ' 
vit, that such person had resided within the 
jurisdiction of the Court within one year next 
before such subpcena issued. 

S. 11. If any defendant, by virtue of any Defendant 

•^ 'J 'I refaaingto 
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appev when Wilt of hoheClS COTpttS, OF Othcr pFOCeSS, isSUlI^ 

CoanbyhL out of any Court of Equity, be brought into 
or MngS' Court, and refuse, or neglect, or being in prison 
coartmiv uuder an attachment, or other process of con- 
in coart, &c tempt, shall, after fourteen days* notice in writing; 

to enter ap- T ' , / -^ _ ^ 

pearance,and rcquinng liim to cntcr an appearance, refuse, or 

proceed in _ , 

tiie eaose. neglcct, to cutcr liis appearance, or to appomt a 
c, M, s. 2. clerk in Court, or attorney of such Court, to act 
on his behalf, then such Court may appoint a 
clerk in Court, &c. and such proceedings may 
be had in the cause as if such party had actually 
appeared (a). 

So if defends S. 12. So if defendant, having: privilege of 

Mt having ,. , ^ ^ 

privilege of parliament, neglect to appear on return of pro- 
reftisetoap- ccss of scQ ucstratiou issued a&^ainst him for not 

pear on re- • i ^ • 

torn of se. appeanng, the Court may, on motion, or other 
4» Gjo. »^ application of plaintiiT, upon producing the re- 
turn of such sequestration in Court, appoint a 

(a) In WiUiams v. Jones, 8 Sim. 471, the plaintiff seived the 
defendant, who was in custody for want of appearance, with 
notice to enter her appearance within fourteen days ; and on her 
not having done so, he moved that the junior six clerk might be 
directed to enter an appearance for her. In the mean time, how- 
ever, she had been discharged, because the plaintiff had not 
brought her to the bar of the Court within thirty days from the 
time of her being in custody, according to Rule 6, p. 143, port: 
Held that, as the defendant was no longer in custody, the Court 
had no authority to make the order. 

The fourteen days mentioned in this section are exclusive of 
the first, and inclusive of the last day. — Ansdell v. Whitfield, 6 
Sim. 356. 



1 1 GEO. 4 & 1 viLL. 4, c. 36. 137 

clerk in Court to enter an appearance for such 
defendant, and such proceedings may be there- 
upon had as if the party had actually appeared. 

S. 13. And when such defendant shall have bui or dig. 
appeared to any bill for discovery, or an appear- taken pro 
ance shall have been entered for him, according Kiven in evi- 
to the provisions aforesaid, and he shall refuse, fendaotretaw 

. . . »o uuwer 

or neglect, to put in his answer within the time after «pp«ar. 
allowed by the rules and orders of the Court, « o«o. s, 
the plaintiff may obtain an order that the bill 
be taken jrro confesso, unless the defendant, 
within eight days after being served with the 
order, show good cause to the contrary. 

S. 14. And every bill so taken pro corifesso, bui taken 
or an examined copy thereof, may be given in may be read 
evidence as to all such facts and circumstances, ai an amwer 
and on behalf of such persons as the answer the fectt. 

^* Geo S 

would have been evidence of, if the same hadcis4,t.6. 
been put in, and had admitted the same facts 
and circumstances, and so with regard to every 
other bill of discovery taken pro confesso under 
the provisions of the Act. 

S. 16. The following rules and regulations to 
be adopted by the Court of Chancery for taking 
bills pro confesso, viz. : — 

1. When an attachment shall have is- On retom or 
sued agamst a defendant for a contempt m «»•'«• «<> «- 

o ^ tachment for 
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notanawcr- 
ins the san* 
proeacdingt 
ai heretofore. 



not answering, and such defendant shall 
not have been taken, and the sheriff shall 
have returned non est inventusy the Court 
shall, upon motion, without notice, order 
the serjeant-at-arms to apprehend such 
defendant, and the same proceedings may 
thereupon be had, as if such order had 
been made in the manner heretofore in 
use (a). But the Court must be satisfied 
by the affidavit of the solicitor of the plain- 
tiff, or of his town agent, if the attachment 
was issued by such town agent, that due 
diligence was used to ascertain the place 
where such defendant was at the time of 
issuing such writ, and in endeavouring to 
apprehend him, and that the person suing 
forth such writ verily believed at the time 
of suing forth the same that such defendant 
was in the county in which such writ was 
issued (&). 



(a) This rule is altered by the 9th Order, of Aagnst, 1841, hy 
which it is ordered, that upon the sheriff's return non est inventus 
to an attachment issued against the defendant for not answering* 
the plaintiff shall be entitled, on producing the affidavit men- 
tioned in the above rule, to a writ of sequestration, in the same 
manner that he was before entitled to such writ upon the like 
return of the serjeant-at-arms. 

The decisions, however, with reference to thb rule, will still be 
applicable to the new practice. 

(6) In Handfield v. Woolley, 4 Sim. 122, the Vice-Chancellor 
held, that the affidavit required by this rule must be made by 
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2. If any defendant being in contempt JJ"?"/*^'" 
for not answering, and having been brought **^„5^. 

tbe clerk who issued the attachment, and that the town agent 
must join in the affidavit, swearing as to his belief. 

To ground an order for the serjevnt-at-arms under this rule, 
the aflSdavit must state the party*s belief that at the time of 
suiug forth the attachment the defendant was in the county into 
which the writ was issued, and not merely that his last known 
place of residence was in that county. — Handfield v. Wildes, 2 
Russ. & Mjl. 91. But it need not state the party's belief that 
due diligence has been used in ascertaining the defendant's re- 
sidence, and in endeavouring to apprehend him. It must, how- 
ever* swear to those facts, and in some way or other satisfy the 
Coart of their tmik.— Wright v. Green, 2 Russ. & Myl. 93. 

An affidavit which went to show that due diligence had been 
used to discover the defendant's retidenee, and not the place 
where he was at the time of issuing the attachment, was held to 
be insa€Bcient, for the words of the Act should be precisely fol- 
lowedd — Davis v. Hammond, 5 Sim. 9. 

The Court will not order the serjeant-at-arms, open a return of 
mm est inventw, upon any other affidavit than that of the solicitor, 
or his town agent, stating that due diligence has been used in en- 
deavouring to apprehend the defendant, as required by Section 1. 
The affidavit of the town agent showing that he issued the writ, 
and of the sheriff's officer shovring the steps taken by him to ap- 
prdiend the defendant, and the manner in which his endeavours 
were eluded, will not be sufficient. — Pugh v. Pugh, 2 Myl. & K. 
358. See also Nelihorpe v. Wright, 2 Keen, 263. 

When a defendant, against whom an order for a seijeant^at^ 
arms has issued, for want of an answer, and non est iwoentus has 
been returned, files his answer, and gets the common order for 
clearing his contempt on payment of costs, and the answer is 
afterwards successfully excepted to for insufficiency, the plaintiff 
is entitled to take up and go on with the process of contempt 
from the point at which it was stopped by the order for clearing 
the contempt; and, therefore, a sequestration for want of an an- 
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fewteBt itiii to the bar of the Court, shall be committed, 

ftfam to pat 

iahisuMwer, or remanded back to the Fleet, the plaintiff 

the bill to b« ' r 

^gpp> may sue forth a habeas corpus as heretofore, 

but there must be at least twenty-eight 
days between the day on which the defend- 
ant was so committed^ or remanded back, 
and the return of such habeas corptis ; and 
upon such return, in case the defendant 
shall not have put in his answer, the Court 
shall order the bill to be taken pro con- 
fesso (a). 

8wer to the exceptions sued out immediately on the defendant's 
submitting to answer them, and a consequential order to take the 
bill pro conftuo, are regular.— Tay/or ▼. Salmon, 3 Myl. & Cr. 
109. 

If a defendant escape from the custody of a serjeaot-at-anns* 
the Court will not g^nt a sequestration* but a second order for a 
serjeant-at-arms must be obtained. — Morris v. Smith, 8 Sim. 33. 

(a) A defendant, who was in contempt for want of answer, 
was brought up from the King's Bench Prison, under Rule 6» 
(p. 144, pott,) and turned over to the fleet, and a counsel and 
solicitor were assigned him, but he did not put in his answer : 
Held, that the bill could not be taken pro eonfetso, under the 
above rule, until the defendant had been again brought up and 
remanded. — Viteountost Bamewoll v. Cooke, 7 Sim. 320. 

Where a subpoena has been served on a defendant resident 
abroad, and an appearance has been entered for him, under 4 2c 6 
Will. 4, c. 82, (p. 161, pott), the plaintiff may proceed to take 
the bill pro coafetto against him for want of answer, in the same 
manner as if the subpoena had been served wilhin the jurisdiction 
of the Court. — Godton v. Cooko, 7 Sim. 519. 

The following was the course of proceeding adopted for taking 
the bill pro eonfetto, in a case where the defendant was in coo- 
tempt for want of answer and in custody :— 
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3. The party prosecuting any contempt The wriu in 
may, without order, sue forth the several contempt to 
writs m process or contempt, returnable wuhoot 

order. 

The defendant Bennett had put in an answer to the bill, in 
which his wife did not join, and no answer had been pat in by 
her, nor had any order been obtained for them to answer se- 
parately. Bennett, being in contempt for want of the joint an- 
swer of himself and wife, and being in the custody of the Warden 
of the Fleet for contempt in another cause, was now brought to 
the har of the Court by habeas corpus, for the purpose of having 
the bill taken pro confesso against him. But the Vice Chancellor 
ruled, that the bill could not then be taken pro confesso, but that, 
under Rule 2, he must be remanded to the Fleet, that another 
writ of habeas corpus must be issued returnable in twenty-eight 
days ; and if the answer was not put in at the return of the writ, 
the clerk in Court ought to attend with the record, and the bill 
be then taken pro confesso ; and an order was made accordingly. 
On the 13th December, the second habeaa corpus being returned, 
and no joint answer having been put in, an order was made, on 
the motion of the plaintiff, that the bill should be taken pro con- 
fesso. — Bilion V. Bennett &c ux,, 4 Sim. 17. 

A defendant, in custody for want of the answer of himself and 
wife, cannot clear his contempt by putting in the separate answer 
of himself only. And if the plaintiff, after the defendant has been 
brooght up to the bar by habeas corpus, proceed to take the bill 
pro confesso, the Court will not interfere so as to prejudice the 
plaintiff's proceedings, by making an order for the defendant 
to be at liberty to answer separately, and for his discharge, al- 
though it may be proved, by the affidavit of the defendant, that 
he has no control over his wife. — Gee v. Cottle, 3 Myl. & Cr. 180. 
Tlie order for taking a bill pro confesso, takes effect from the 
time when it is pronounced, and the Court will not discharge the 
order, although the answer is filed before the rising of the Court 
on the day on which the order is made. — James v. Creswicke, 7 
Sim. 143. 
And in Cdrr v. Paulett, 7 Sim. 142, a motion by a defendant. 
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immediately in case the party in contempt 
resides, or is in London^ or within twenty 
miles thereof, and, in other cases, returnable 
in vacation, so that there be fifteen days 
between the teste and return of each of 

Mode or pro- SUCh WritS. 

where V 4. Where a defendant is confined for a 

fendant con* •! 111 1 i^i 

floed for a misdcmcanour, and has been brought be- 

meanoar. S3 forc the Court ou an habeas corpus^ and 

turned over to the Fleet pro forma, but has 
been carried back to the prison whence be 

against whom the bill had been ordered to be taken pro romfesiOf 
that the order might be discharged, and he be at liberty to put in 
his answer, was refused, although he did not mean to enter into 
evidence, and, the case against him being the same as against the 
other defendants, he consented to the evidence which had been 
taken being read against him. 

So in Taylor v. Salmon, 8 Sim. 450, a defendant, who was in 
contempt for want of answer, filed his answer, and obtained an 
order to clear his contempt, and paid the coats. The answer 
was excepted to, and the defendant submitted to the exceptions, 
whereupon a sequestration issued, and afterwards the bill was 
ordered to be taken pro confesto. Before that order was drawn 
up, the defendant answered the exceptions. The answer was 
taken oflP the file. 

Where a defendant, who was in contempt for not answering, 
on being brought to the bar of the Court, under Rule 6, (p. 144, 
pott), deposed that she was unable, by reason of poverty, to em- 
ploy a solicitor to put in her answer, upon which the usual re- 
fereuce was made, and the defendant subsequently refused to 
make any statement to the Master as to the suljeet of the re- 
ference, the Court ordered proceedings to be taken, under the 
above mentioned rule, for taking the bill pro eoii/cao. — WiUiawu 
T. Pmrki»afm, 5 Sim. 74. 
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came with his cause, another habeas corpus 
may issue, directed to the gaoler or keeper 
of the prison to which he has been carried 
back, and thereupon the defendant shall be 
brought into Court and remanded to the 
prison, whence he came, with his cause, with- 
out being turned over again to the Fleet, 
and the bill may be taken pro confesso, in 
the same manner as if the defendant had 
been all along in the Fleet. 

5. If the defendant under process of con- Defendant 

. . /* . . .in actaal 

tempt for not appeanng, or not answenng, castody under 
be in actual custody, and shall not have S^emp^ to 
been sooner brought to the bar of the Court bJfore the' 

, . 1 . . . .1 Court within 

under process to answer his contempt, the thirty days, 
plaintiff, if the contempt be not sooner casiody or the 
cleared, shall brinoc the defendant by an arms, &c. 

, - 11 /. 1 ^ within ten 

habeas corpus to the bar of the Court <i«y». ««»<* >» 

... . defaalt to be 

within thirty days from the time of his d"charged. 
being actually in custody, or detained 
(being already in custody) upon process of 
contempt, and if the last of such thirty 
days happen out of term, then within the 
first four days of the ensuing term; and 
where the defendant is in custody of the 
serjeant-at-arms, or the messenger, upon 
an attachment, or other process, the plain- 
tiff shall within ten days after his being 
taken into such custody, or if the last 
of such ten days shall happen out of 
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If defendant, 
on being 
bronght be- 
fore theConrt, 
state opon 



term, then \vithin the first four days of the 
next ensuing term, cause the defendant to 
be brought to the bar of the Court ; and 
in case he shall not be so brou^rht to the 
bar of the Court, he shall be discharged 
out of custody without payment of the 
costs of the contempt, which shall be paid 
by the party on whose behalf the process 
issued (a). 

6. If a defendant, upon being brought 
before the Court on habeas corpus, shall 
make oath (which shall be administered to 



(a) An order having been obtained for the Warden of the Fleet 
to bring up the defendant to have the bill taken pro'eonfesso 
against him, and a certificate of a surgeon being produced, 
stating that the prisoner was labouring under an attack of para* 
lysis, and that his removal would be attended with danger, the 
Vice-Chancellor ordered that he should be at liberty to remaia 
in custody, in the same manner as if he had been brought up to 
the bar of the Court and remanded. — Jervis v. Browning, 2 Jar. 
916. 

A defendant, who was committed to the Fleet for oot answer- 
ing, was discharged, with costs, in consequence of having been 
turned over to the Fleet after the expiration of the time limited 
to the plaintiff by this order, for bringing him to the bar of the 
Court. — Greening v. Greening, 1 Beav. 121. 

And where a defendant, who had been taken on an attachment 
for want of appearance, was discharged under this Act before the 
plaintiff got an appearance entered for her, it was held, that 
though a fresh subpoena might be issued against the defendant, 
no attachment could be taken out upon it. — Wiilianu v. Toumt- 
hend, 6 Sim. 296. 
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him by the registrar, and he shall be exa- o"th that he 

•'. ® ' . is oDible, 

mined in open Court,) that he is unable^ by '^m poverty, 

r '^ . . ' •' to employ a 

reason of poverty, to employ a solicitor to •*j**,**®r.*® 
put in his answer, the Court shall refer it ■"■^**''/r^ 

r^ ' fereoce to the 

to the Master to inquire into the truth of ^5J^\*5>*** 
his allegation, and, on the Master making ^^^» ^«- 
his report, shall make such order as upon 
other reports of the like nature after re- 
ferred to, (see next rule) (a). 



(a) A defendaDt, in contempt for want of answer, having been 
brooght up from the King's Bench Prison, under this rule, and 
turned over to the Fleet, and a counsellor and solicitor assigned 
to him, but he did not put in his answer, it was held, that the 
bill could not be taken pro confesto, under Rule 2, (p. 140, ante,) 
until he bad been again brought up and remanded. — Viscountess 
Bamewell v. Cooke, 7 Sim. 320. 

Where the Master has reported that a defendant is unable, by 
reason of poverty, to employ a solicitor to put in his answer, the 
Court will, by one and the same order, direct counsel and a soli- 
citor to be assigned to the defendant for the purpose of putting 
ia bis answer, and that a habeas corpus do issue against him, and 
the plaintiff's clerk in court do attend with the record on the 
return of the writ, in order that the bill may be taken pro con^ 
festo against the defendant, unless he shall in the mean time put 
in his answer. — Welford v. Daniell, 9 Sim. 652. 

And where a defendant, who was in contempt for not answer- 
ing, on being brought to the bar of the Court, under the above 
rule, deposed that she was unable, by reason of poverty, to employ 
a solicitor to put in her answer, upon which the usual reference 
was made, and she subsequently refused to make any statement 
to the Master as to the subject of the reference, the Court ordered 
proceedings to be taken under the second rule (p. 140, ante,) 
for taking the bill pro confesso. — Williams v. Parkiason, 5 Sim. 
74. 
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7. On the 30th of January^ AP^^> J*ily> 
and October, in every year, one of the 
Masters, to be named by the Court, shall 
▼isit the Fleet Prison and examine the 
prisoners confined there for contempt, and 
report, 8cc. and the Court may order the 
costs of the contempt of any such prisoner 
to be paid out of the Suitors' Fund, and 
may assign a solicitor and counsel to such 
prisoner, for putting in his answer and 
defending him in forma pcntperis, and 
direct any such prisoner (having pre- 
viously done such acts as the Court shall 
direct) to be discharged out of custody; 
but if he shall become entitled to any funds 
out of such cause, the same to be first 
applied to the reimbursement of the 
Suitors' Fund (a). 

8. The Master may examine the pri- 
soner, and such other person as be shall 
think proper, on oath, and call for the 
production on oath from the ofiicers, &c. 
of any courts of law or equity, of any 
records, &c. of such courts. 



(a) This rule having heen framed for the relief of defendants, 
the Couit will not, on an application of the plaintiff, order a 
solicitor to be assigned to a defendant to put in his zn^vter, and 
that the costs of his contempt shall be taxed, and paid out of 
the Suitors* Fund.— iratWiw t. Parker, 1 Myl. & Cr. 370. 
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9. If it shall appear to the Court that court to ap. 
any such prisoner is an idiot, lunatic, or of Srans to"rana. 

,.•,■,,11 . . ties, &c. to not 

unsound mmd, although no commission in answer, ai- 
has issued, the Court shall appoint acommiisioa 
guardian to put m ms answer and dis- 
charge the defendant; and if the Court ' 
ishall see fit, the defence may be made in 
forma pauperis 

10. Where the defendant has been Where de- 
brous^ht before the Court for contempt in been before 

^ ^ . in 1 theConrtfor 

not answenng, and retusess or neglects to contempt in 

... , not answer- 

answer (not being idiot, &c.), plaintiflping, and re- 
may obtain an order for amending: his plaintiff may 

1 . . . . n 1 ' 1 anoendwith- 

bill, on motion or petition, of which oo' affecting 

' •his process 

notice has been given to the defendant f®' €<>"*«"?'• 
personally, without affecting his process 
for contempt, and after such amendment, 
may proceed to take the amended bill pro 
ix>nfes8o, in the same manner as if it had 
not been amended ; but if the defendant be 
desirous to answer such amended bill, the 
Court may allow him time for the purpose, 
but if he shall not within the time allowed 
put in a sufficient answer, the process 
for taking the bill pro confesso to be re- 
sumed. 

11. In every case where defendant has Defendant 
been brought before the Court for his wuhVnTwtn! 
contempt in not answering, and shall refuse ^ur being* 
or neglect to answer within the next foTeMie conrt 

h2 
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twenty-one days, plaintiff may, with leave 
of the Courts on ten days' previous notice 
to the defendant, after the expiration of 
such twenty-one days, instead of proceed- 
ing to have the bill taken pro confesso, 
put in an answer for the defendant without 
oath or signature, which, besides the formal 
parts, shall state that the defendant leaves 
the plaintiff to make such proois of the 
several matters in the bill alleged as he 
shall be able or be advised, and submits 
his interests to the Court ; and thereupon 
the suit shall proceed in the same manner 
as if such answer were really the answer 
of the defendant with which the plaintiff 
was satisfied; and the costs of the con- 
tempt and of putting in such answer may 
be provided for in like manner as if the 
defendant himself had put in such answer. 

12. Where, upon application of the 
plaintiff, the Court shall be satisfied that 
justice cannot be done to the plaintiff 
without an answer to the bill, or to the 
interrogatories, from the defendant himself, 
the Court may order the defendant to remain 
in custody until answer or further order^ 
but without prejudice to the plaintiff's 
availing himself of any of the provisions of 
the Act« 

13. Where defendant is in contempt for 
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Dot appearing or not answering, and in ^^'^"^^^ 
actual custody under process for such con- jjj ^^^^ 
^mpt, or being already in custody shall be l^^^^ 
detained by an attachment for such con-}2^^*"J>*>« 
tempt, and shall not, where the contempt SJhJtpiS^r 
is for not appearing, enter an appearance JJlJ^J 'JJ^JiJ* 

andannrer 



withia twenty-one days after he is lodged ^JuS 
in prison, or the attachment is lodged"®"***^ 
against him, as the case may be, or where 
the contempt is for not answering, put in 
an answer within two calendar months after 
he is lodged in prison or the attachment 
is lodged against him, the plaintiff shall, 
within fourteen days after the period com- 
puted from the expiration of such twenty- 
one days within which he may by the 
provisions of the Act be able to enter such 
appearance, cause an appearance to be en- 
tered for the defendant (a), and at the ex- 
piration of such two calendar months 
proceed to take the bill pro confesso, and 

(a) A defeDdaot being in custody for want of appearance, the 
pla'mtiff suffered the thirty-five days to elapse without an appear- 
uice for him : Held, that defendant, from the expiration of that 
period being entitled to his discharge, was illegally in custody, 
vui that it was not competent to plaintiff, having subsequently 
altered an appearance, to detain him by an attachment for want 
of answer. 

This rule and the 5th regard diflerent subject matters, and are 
to be applied independently of each other.— Letois v. Edwards ; 
Same v. Evant, Jur. v. 5, p. 546. 



two 
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obtain an order for taking the same pro 
confesso within six weeks after the period 
computed from the expiration of such 
two calendar months within which he may 
be able to take the same pro confesso^ or in 
default^ the defendant, on application to 
the Court, be entitled to be discharged 
out of custody, without paying any of the 
costs of the contempt, unless the Court see 
good cause to remand him (a). 

14. Defendant not to be compellable to 
take an office copy of the bill, but the 
clerk in court may require him, before the 
answer is filed, to mid^e an affidavit deny- 
ing his ability in consequence of poverty to 
pay for an office copy. 

15. When any person shall have been 



{a) Where a plaintiff wishes to have an appearance entered 
for a defendant under this rule, he must make a motion for the 
purpose. — Vxtmany, Lockyer, 7 Sim. 528. 

A cause may be advanced for the purpose of taking the bill 
pro confesso. — Barvoick v. Ward, 5 Sim. 666. 

A party in contempt is entitled to be heard in Court, to show 
that proceedings against him subsequently to the Order placing 
him in contempt have been irregular. 

Upon the proceedings under a decree taking the bill ^o «pm» 
f$sto for want of answer, in a foreclosure suit, the defendant, 
notwithstanding he is in contempt, Ought to be served with war- 
rants to attend the Master. 

An order absolute in the first instance to confirm the report 
made under a decree, taken pro confesso for want of answer, is 
irregular.— >A'tn^ v. Bryant, 3 Myl. & Cr. 191. 



same. 
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directed by any decree or order to execute fn"5S**for 
any deed or other instrument, or make a }JJ*' ^eed "&c 
surrender or transfer, or to levy a fine order' Maiter 
or suffer a recovery, and -shall have re- *° execme 
fused or neglected to do so, and shall 
have been committed to prison under pro- 
cess for such contempt, or being confined 
in prison for any other cause, shall have 
been charged with or detained under pro- 
cess for such contempt, and shall remain 
in such prison, the Court may, upon mo- 
tion or petition, and upon affidavit that 
such person has after the expiration of two 
calendar months from the time of his being 
committed under, or charged with, or de- 
tained under such process, again refused 
to execute such deed or instrument, or 
make such surrender or transfer, or levy 
or suffer such fine or recovery, order or ap- 
point one of the Masters in ordinary, or if 
the act is to be done out of London, then, 
if necessary, one of the Masters extraor- 
dinary, to execute such deed or other instru- 
ment, or to make such surrender or transfer 
for and in the name of such person, and 
to levy such fine or suffer such recovery 
in his name, and to do all acts necessary 
to give validity and operation to such fine 
and recovery, and to lead or declare the 
uses thereof; and the execution of the said 
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deed or other instrument, and the surrender 
or transfer made by the said Master, and 
the fine or recovery levied or suffered by 
him, shall in all respects have the same 
force and validity as if the same bad been 
executed or made, levied or suffered by 
the party himself, and within ten days after 
the execution or making of any such deed 
or other instrument, or surrender, or trans- 
fer, or levying or suffering such fine or re- 
covery, notice thereof shall be given by the 
adverse solicitor to the party in whose 
name the same is executed or made ; and 
such party, as soon as the deed or other 
instrument, or surrender, transfer, fine or 
recovery shall be executed, made, levied, 
or su£Pered, shall be considered as having 
cleared his contempt, except as regards 
the payment of the costs of the contempt, 
and shall be entitled to be discharged 
therefrom under any of the provisions of 
this act applicable to his case; and the 
Ciourt shall make such order as shall be 
just, touching the payment of the costs of 
or attending any such deed, surrender, 
instrument, transfer, fine or recovery. 

16. Where a person shall be committed 
for a contempt in not delivering to any 
person or persons, or depositing in Court 
or elsewhere, as by any order may be di- 
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Tected, books^ papers, or any other articles seqicftraton 
or things, any sequestrator or sequestrators, ^wesston or 

• 1 1 , m n iheniy and 

appointed under any commission ot seques- conrt may 
tration, shall have the same power to seize prisoner^ 
and take such books, papers, writings, or sr, %, W 
other articles or things, being in the cus- 
tody or power of the person against whom 
the sequestration issues, as they would 
have over his own property; and there- 
4ipon such articles or things so seized and 
taken shall be dealt with by the Court as 
shall be just, and after such seizure it 
may, upon the application of the prisoner, 
or of any other person in the cause or 
matter, or upon any report to be made in 
pursuance of this act, make such order for 
the discharge of the prisoner upon such 
terms, and, if it shall see fit, making any 
costs in the cause, as to the Court shall 
seem proper. 

17. In any other case of a commit- lo any other 

.*. . . -1. •11 case of com- 

ment for contempt, not herem specially miiment for 

provided for, the Court may, upon any colirt°Inay 

, ^^ .' 1 . n -J dbcharge the 

such application as last aforesaid, or upon prisoner on 

, , « . , , , inch terms a» 

any such report as aforesaid, make such Coart may 
order for the discharge of the prisoner^ 
upon any such terms, and making, if the 
Court shall see fit, any costs in the cause, 
as to the Court shall seem proper. 

H'5 
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STATUTES. 



Cout may 
compnlsorlly 
discbmrge per- 
sons commit- 
ted for coo- 
tempL 



Where per- 
sons retain 
1>osBession of 
and> &c. after 
service of writ 
of execntion* 
or order for 
delivery, writ 
of assistance 
to issne at 
•oce. 



18. Where a pei*soii committed for a 
contempt shall be entitled to his dischai^e 
upon applying to the Court, but shall 
omit to make any such application, the 
Court may upon any such report as afore- 
said, compulsorily discharge such person 
from the contempt and from custody, and 
pay the costs of the contempt out of any 
funds belonging to him, over which the 
Court may have power, or make them 
costs in the cause as against him, or may 
discharge him from the contempt, but 
leave him in custody for the costs, which 
may be cleared, if he be insolvent, under 
the provisions hereinafter contained in that 
behalf. 

19. Where any party obstinately re- 
tains possession of lands or other real pro- 
perty after a writ of execution of a decree, 
or an order for delivery of possession has 
been duly served and demand of posses- « 
sion made, and upon an affidavit of such 
service of the writ of execution, and of 
such demand made thereunder, and a re- 
fusal to comply therewith on the part of 
the person against whom the writ issued, 
the party issuing it shall be at liberty, upon 
an affidavit of service of the writ of execu- 
tion and demand of possession and re- 
fusal, to obtain the usual order of cou is 
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for the writ of assistance to issue^ and that 
the intermediate writs of attachment and 
injunction, further commanding the party 
to deliyer possession, or any other ynit, 
shall be unnecessary. 

20. The Lord Chancellor to nominate Keepen of 
and appoint the warden, keeper, or other STli^depntifli 
chief officer of every prison within the city lsd^MMtwi°*' 
of London or the bills of mortality, and for uiSi'g*'^ 
their deputies, to be Masters extraordinary, an«wers\>f 
for the purpose of taking and receiving p""®"*"' 
the affidavits and answers of any person 
or persons within any such prison, and 
the person so taking such affidavit or an- 
swer shall in respect thereof be entitled 
to receive a fee of one shilling, and no 
more ; and the Court of Exchequer shall 
in like manner appoint such persons as 
aforesaid a commissioner or commissioners 
of the said court, for the purposes afore- 
said, and no others, and with the right to 
the like fee, and no more ; and in every 
case of an answer being sworn in prison, 
a clerk of a master or baron (as the case 
may require) shall attend to take and 
carry back to and from the prison the 
answer, and shall in respect thereof be en- 
titled to a fee of three shillings and no 
more. 
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DUdMrge of S. 16. The di8chars:e of any prisoner under 

priioners no- , ^ J r 

der inioivent anv act for the relief of insolvent debtors to 

Debtors' Act, •' 

lo extend lo extcnd to all process from courts of equity for 

proceM for ^ ^ J 

Sof *T*li*" contempt for nonpayment of money, or of costs, 

to*?M^I?n.** charges, or expenses, as well as to the costs 

ditoS! bir"" ^^ contempt, or on purging the same, and to 

ulitiou!^ all costs incurred by the creditor before the 

filing of the prisoner's schedule, in any action, 

or suit, brought by such creditor against such 

prisoner for the recovery of his debt. 

Where the S. 17. Whcrc the proccss of contempt is for 
comempt u the nonperformance of an Act, e. g. the not an- 
performiDce swcring the plainti£f 's bill, and the bill to which 

of an Act, ^ ^ [ . ^ ' i >. 

and the con- the lusolvcnt IS a party IS taken pro confesso. 

tempt it ,11 .11 /.I •'' 

cleared, ex- and uc has uot paid the costs of the contempt, 

eept a* to the . *^ ^ 

costs thereof, or the insolvcut has fully answered the plaintiff's 

sDch costs to , , , "^ , * 

be deemed bill, or interros^atorics, or otherwise cleared his 

-within the ' r» » 

Swtioirie^' contempt, except as regards the payment of the 
costs, or it has become in event unnecessary for 
him to do the act for the nonperformance of 
which he was committed, or attached, the Court 
of equity in which the suit is depending shall 
upon application discharge him from the same, 
except as to the costs thereof, and such costs to 
be deemed within the provisions contained in 
the last section. 

Jo™«^^«j S. 18. The powers given by the Act to the 
the Lord Court of Chauccry to be exercised by the Lord 
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Chancellor, the Lord Keeper, or Commissioners chancellor to 
of the Great Seal, and to the Master of the ^y the uuii 

^1 11 • Keeper. 

Rolls and Vice-Chancellor respectively; but 
the reports of the Warden of the Fleet, and of 
the Masters visiting there, to be made to the 
Lord Chancellor, Lord Keeper, or Lords Com- 
missioners only, ivho alone are to make orders 
thereupon for the discharge or relief of prisoners. 

S. 19 & 20. The Rules from 5 to 20, both in- 
clusive, to be adopted by the Court of Ex- 
chequer. 



As to the 2 Will. 4, c. 58, intituled, " An Act to 
extend the Provisions of an Act passed in the 
First Year of the Reign of His present Majesty, 
for altering and amending the Law regarding 
Commitments by Courts of Equity for contempt, 
and the taking Bills pro confesso, and to explain 
certain Parts thereof." 



This Act was passed for the purpose of extend- 
ing the provisions of the 1 1 Geo. 4 & 1 Will. 4, 
c. 36, to all cases where persons are committed 
for contempt, and enacts, that in all cases of 
contempt other than and besides those provided 
tot by the last mentioned Act, where any person 
or persons are, or is, or shall at any time here* 
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after be in prison under any commitment or 

attachment from the Courts of Chancery or 

Ball? ma Exchequcr, the Court by which such commit- 

at any time mcut shall havc bceu directed, or out of which 

dlKharge ' 

mUted'fo?™' ^^^^ attachment shall have issued, shall (upon 
Sc?pt M to ^® application of the persons or person, against 
thecosti. whom such commitment or attachment hath 
been directed or issued) have the power, if it 
shall so think fit, to discharge such persons or 
person from their, his, or her contempt, except 
as to the costs thereof, for which costs they, he, 
or she shall remain in custody ; and such costs 
shall be deemed within the provisions of such 
How pri- last mentioned Act, and they, he, or she shall 
charged from be discharged therefrom and from the process 
of contempt, in like manner as in such Act is 
provided in cases of process of contempt for non- 
payment of money or costs. 



Service of Process on Persons out of the 
Jurisdiction, t^c. 

As to the Act 2 & S Will. 4, c. 33, intituled, 
** An Act to effectuate the Service of Process is- 
suing from the Courts of Chancery and Exche- 
quer in England and Ireland respectively." 



By this and the next Act important discre*- 
tionary powers are vested in Courts of eqintyi 



2 & 3 WILL. 4, c. 33. ISa- 

for the purpose of enabling plaintiffs to proceed 
in suits notwithstanding the defendant or de- 
fendants may be residing out of the jurisdiction, 
those Courts being authorized to order that ser- 
yice of subpoenas, or letters missive, on such de- 
fendants in any part of Great Britain and Ire* 
land, and in the Isle of Man, Tespectively, shall 
be deemed good service. The first of these Acts 
was confined to suits relating to lands, tene- 
mentSy or hereditaments in England or Wcdes ; 
bat the sec(Hid extends these powers to suits 
relating to charges or incumbrances on such 
lands, &c. and to money in the government or 
other public stocks, or shares in public com- 
panies, and to defendants residing in any place 
out of the United Kingdom and Ireland. 

S. 1 enacts, that it shall be lawful for the coort may 
Courts of Chancery and of Exchequer in Eng-ofMbpSir 
land respectively, if they shall so think fit, upon sab^equent 
special motion of the complainant or com- aerendants in 

. . , . *ny part of 

plaincmts in any suit which hath been or shall the United 

f . . ' r r>t ' 1 Kingdom i 

be mstituted m such Courts respectively con- ^^^ J"^« ^^ 
cerning lands, or tenements, or hereditaments, 
situate or being within that part of the united 
kingdom called England or Wales, to order and 
direct that service in any part of the united 
kingdom of Great Britain and Ireland and in 
the Isle of Man respectively, of any subpoena or 
sabpcenas, letter missive or letters missive, an4 
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of all subsequent process to be had thereon, 
upon any defendant or defendants in such suit 
then residing in such part of the said united 
kingdom or Isle of Man in which he, she, or 
they shall be so served, shall be deemed good 
service of, or be made, upon such defendant or 
defendants, upon such terms, and in such man- 
ner and at such time, as to such Courts respec- 
tively shall seem reasonable ; and that thereupon 
it shall and maybe lawful for such Courts respec- 
tively to proceed upon such service, so made as 
aforesaid, as fully and as effectually as if the 
same had been duly made within the jurisdic- 
tion of such Courts respectively. 

S. 2, Similar powers given to Courts of Chan- 
cery and Exchequer in Ireland. 

Copy or S* 3. Along with such subpoena or letter mis* 

prayer of bill • j j i_ j #» • i 

to be served sivc, scrvcd uudcr any sucQ ordcr as aforesaid 
&c. *" ^"* of the said Courts of Chancery and of Exchequer 
of England and Ireland respectively, a copy of 
the prayer of such complainant's bill to be 
served upon every such defendant ; and no pro- 
cess of contempt to be entered upon any such 
proceedings as therein before mentioned, nor any 
decree made absolute in any of the said Courts 
in England or Ireland respectively, without the 
special order of such Court, upon special motion 
inade for such purpose: but that nothing in 
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tbe Act to be held to make it compulsory upon 
the complainant or complainants in any suit 
in any of the said respective Courts to serve 
with process, or bring before such Courts respec- 
tively any party or parties, person or persons, 
farther or otherwise than such complainant or 
complainants were then by law or the practice 
of such Courts respectively required to do (a). 



As to 4 & 5 Will. 4, c. S2, intituled, '* An Act to 
amend and extend an Act of the Second Year of 
His present Majesty, to effectuate the Service of 
Process issuing from the Courts of Chancery and 
Exchequer in England and Ireland." 



By s. 1, it is enacted that all the provisions riieprovi- 

contained in the Act 2 & 3 Will. 4, c. 33, relat- win. 4.1 33^, 

bg to suits instituted in the said Courts respec- saiuco^ncera- 



&c. 



tively concerning lands, tenements, or heredita- ch«4ef ii«D, 
ments situate in England, or Wales, or in Ireland 
respectively, shall be extended and applied to 
all suits instituted in the said Courts respectively 
concerning any chargey lien,judgmentf or incum' 
brance thereon, or concerning any money vested 
in any government or ot/ier public stock, or public 



(a) For the decisions upon this and tbe next statute see tit. 
"Subhena/' pp. 113, 114, ante. 
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shares in public companies or concerns, or con- 
ceming the dividends or produce thereof; and 
the provisions in the said Act, authorising the 
said Courts respectively to direct that the service 
in any part of the united kingdom of Great 
Britain^ or Ireland, or the Isle of Man respec- 
tively, of any subpoena or subpcenaSj letter mis- 
missive or letters missive, and of all subsequent 
process to be had thereon, upon any defendant 
or defendants in such suit then residing in such 
parts of the united kingdom, or the Isle of 
Man, in which he, she, or they shall be served, 
shall be deemed good service of, or be made 
upon, such defendant or defendants, upon such 
terms, and in such manner, and at such time 
as to such Courts respectively shall seem reason- 
able, and that thereupon it shall and may be 
lawful for such Courts respectively to proceed 
upon such service as fully and effectually as if 
the same had been duly made within the juris- 
diction of such Courts respectively, shall be 
and they were thereby extended to any defend- 
ant or defendants in any such suit or suits as 
thereinbefore mentioned, who shall appear by 
And to de- affidavit to be resident in any place, specifying 
Swtinany ' the Same, out of the united kingdom of Great 
^ejorisdic. Britain and Ireland; and that it shall and 
may be lawful for the said Courts respectively^ 
on motion in open Court, of any of the complain- 
ants in any such suit, founded upon an affidavit 



tiOD. 
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or affidavits, or Buch other documents as may 
be applicable for the purpose of ascertaining the 
residence of the party, and the particulars ma- 
terial to identify such party and his residence, 
and also specifying the means whereby such 
service may be authenticated, and especially 
whether there are any British ofBcers, civil or 
military, appointed by or serving under his 
Majesty, residing at or near such place, to 
order that service of subpo^ia to appear and 
answer upon the party, in the manner thereby 
directed, or, in case where the said Courts re- 
spectively shall deem fit, upon the receiver, ste- 
ward or other person receiving or remitting the serrice apon 
rents of the lands or premises (if any) in the suit stmrd/&e! 
mentioned, returnable at such time as the said ^wh^^e 
Courts respectively shall direct, shall be deemed direct, 
good service of such party, and afterwards, 
upon an affidavit of such service had, to order 
an appearance to be entered for such party, in 
such manner and at such time as the said Courts 
respectively shall direct ; and that thereupon it 
shall be lawful for such Courts respectively to 
proceed upon such service, so made as afore- 
said, as fully and effectually as if the same had 
been duly made within the jurisdictions of such 
Courts respectively. 

S. 2. Where it shall appear upon affidavit, conrt may 
to be made to the satisfaction of the said Courts tated service 
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fendMif^' respectively, that any defendant in any such 
evwiet, Ac guit as before mentioned cannot, by reasonable 
diligence, be personally served with the sub- 
poena to appear and answer, or that, upon in- 
quiry at his usual place of abode, he cannot be 
found, so as to be served with such process, and 
that there is just ground for believing that such 
defendant secretes or withdraws himself, so as 
to avoid being served with the process of such 
Court, then, and in all such cases, it shall and 
may be lawful for the Court to order that the 
service of the subpcena to appear and answer 
shall be substituted in such manner as the 
Court shall think reasonable and direct by such 
order. 



( 165 ) 



CHAPTER III. 



TheActsof S * 4 WillA, c.94; 3A•4Fic^ 
C.94 ; andAiif; 6 Vict. c. b2y for regulating the 
Practice and Proceedings ofy and facilitat- 
ing the Administration of Justice in, the Court 
of Chancery; of 5 Vict. c. 6, for abolishing 
the Equity Jurisdiction of the Court of Ex^ 
chequer f and appointing additional Judges in 
Equity ; and of 2 ^ 3 Vict. c. 54^ relating to 
the Custody of Infants. 



As to the 3 & 4 Will. 4, c. 94, intituled, *' An Act 
for regulating the Proceedings and Practice of 
certain Officers in the High Court of Chancery in 
England.' 



99 



By this Act various regulations were made with 
regard to the registrars of the Court and the 
report office, but the enactments of importance 
to the practitioner relate principally to the mode 
in which interlocutory motions, e.g. motions for 
time to plead, answer, &c. and to amend bills, 
shall be heard and determined, they being trans- 
fenred to the Masters instead of being made to 
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the Court ; to the regulation of the fees to be 
taken for office copies, and the mode of drawing 
up decrees and orders ; and to the examination 
of witnesses before the examiner. In pursu- 
ance of these enactments several Orders were 
issued on the 21st December, 1833, which will 
be found set forth at length in the Appendix, 
post, and are also referred to in the Analysis, 
ante. 

The following is an abstract of its enact- 
ments : — 

OfficM abo- Sect, 1. The office of Master of the report 
office, and the office of entering clerks, or 
entering registrars of the Court, and of cleric of 
the exceptions, and agent to the senior deputy 
registrar to be abolished. 

Registrars. Sect, 2. Six registrars to be appointed. 

Registrars to Sect, 3. The rcffistrars to attend each iuds:e 

attend eacli o Jo 

i^ourt.*^' ^^^ ^^ ^^^ Court, as the Lord Chancellor, with the 
concurrence of the Master of the Rolls or the 
Vice Chancellor, or one of them, shall direct. 

wgultran. ^^** ^* ^^^ clcrks to the registrars to be ap* 

pointed. 

Mode of fu- Sect. 6. On all future vacancies of the office 

tore appoint- /• • i- -i i -r 

meni of sixth of sixth clcrk to the resdstrars, the Lord Chan- 



3 & 4 WILL. 4, c. 94. 167 

celior to appoint some proper person who has 
been admitted a solicitor of one of the Courts 
of Westminster^ or has served a clerkship of 
five years to a soUcitor of one of the said 
Courts* 

Sect. 6. JB. W. Fry and iZ. H. Leach to act A»ii»tant 

•^ . clerk* to 

as assistant clerks to the registrars^ and each resutnn. 
of them to succeed to the office of junior clerk 
to the said registrars ; but no clerk to be ap- 
pointed in their place. 

Sect. 7. The Lord Chancellor may appoint Lord cban- 
oDe or more additional clerk or clerks to the increase nam- 

ber of clerks 

said re&cistrars. so that the number do not exceed ^n registrar!' 

^ ° office to 

eight. «Jghi. 

Sect. 8. An officer to be appointed, called ^■**«'^ <^' 

*^r - ' reports and 

**The Master of Reports and Entries," to which '"{^"^'P' 
office the several registrars and the six senior 
clerks to the said registrars to be entitled in the 
event of a vacancy to succeed. 

Sect. 9. A clerk, to be called " The Clerk of cjerksin the 

' office of 

Reports, two clerks to be called " Clerks of M"'*' <>'<'»• 

* , reports. 

Entries,'' and ten clerks of account to be in 
the office of the Master of reports and entries, 
and subject to his direction. 

« 

Sect, 10. Any person shall be at Hberty to S.^.n^^ii'* % 
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Into decreet ^ate an office copy of so much only of any 
decree, order; report, or exceptions as he may 
require, and, unless the Court shall otherwise 
specially direct, no recitals shall be introduced 
into any decree or order, but the pleadings, peti- 
tion, notice, report, affidavits, exhibits^ or other 
matters or documents on which such decrees 
or orders shall be founded, shall merely be re- 
ferred to ; and the Lord Chancellor, with the 
Master of the Rolls and Vice Chancellor, or 
one of them, may make such rules and regula- 
tions as to the form of such decrees and orders 
as he may deem necessary for the proper draw- 
ing up of such decrees and orders, and carrying 
into effect the provisions of the Act in regard 
thereto. 



SectAl. Clerk and assistant clerk of affi- 



Clerk and 

aMiitant clerk j •- . r • x j 

or affidaviu. oavits to DC appomted. 



Patentee of Sect. 12. After the death, &c of the present 

•nbpcena . 

office. patentee of the subpcena office, all the duties of 
such office to be performed by the clerk of the 
affidavits. 



Mailer to SccL 13. The Mastcr in ordinary of the High 

plication* for Court of Chancerv shall hear and determine all 

time to plead, ^ 

^^- applications for time to plead, answer or demur> 

and for leave to amend bills, and for enlarging 
publication, and all such other matters relat- 
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ingto the conduct of suits ia the said Court as 
the Lord Chancellor, with the advice and as- 
sistance of the Master of the Rolls and Vice 
Chancellor, or one of them, shall by any gene- 
ral order or orders direct, in such manner and 
under such rules and regulations as by any ge- 
neral order or orders, to be also issued by the 
Lord Chancellor, with the advice and assist- 
ance aforesaid, shall be directed ; and either 
party may appeal by motion from the order 
made on such application to the Lord Chancel- 
lor, Master of the Rolls or Vice Chancellor, and 
the order made on such appeal shall be final. 

Sect 14. No such application to be heard by No inch «!>- 
any of the judges of the said Court of Chan- L made to 

: ^ theCoQrt 

eery, except on appeal. except on 

appeal* 

Sect, 15. The said Masters, on all applica- costs of ap- 
tions made to them by virtue of this act, may the Masters, 
direct that the costs of all or any of the parties 
shall be costs in the cause or matter, or may 
award such liquidated sum by way of costs to 
any of the parties as they shall think reason- 
able, and the costs so awarded shall be recover- 
able in like manner as costs directed to be paid 
by an order of the Court of Chancery (a). 

(a) A party aggrieved by an order made by the Master under 
^ above section in a cause set down at the Rolls, cannot appeal 
to the Lord Chancellor against the order. — Hill v. Gommtt 3 Myl. 
& Cr. 503. 

I 
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Matters to be Sect. 16. The appointment of all Mast^« in 

appointed by . * '^ 

the Crown. QidinaTy of the Court, other than the account- 
ant-general, to be vested in the Crown. 

Master to g^i^ yj^ Each of the Masters within the first 

report yearly 

Ghl^c^^ ^^^ ^^y^ ^^ Michaelmas term in every year to 
the MUMS**' present to the Lord Chancdlor a report in writ- 
offlcel^^ ing, stating the days on which he shall have 
attended at his office during the preceding 
twelve months, specifying the number of hours 
occupied in each of such day^s attendance; 
and shall annex to such report a list or schedule 
of the several causes and matters then pending 
in his office, showing the then state and stage of 
the same respectively ; and the Lord Chancel- 
lor may order such list or schedule to be pub- 
lished in such manner as he shall think fit. 

^erl^ be ^^^^' ^^* ^^ pcrsou to bc appointed chief 

chie^derk. ^'^^^ ^^ ^^Y Mastcr unless he shall have been 

admitted as an attorney or solicitor for five 

years, or have been junior clerk in the office of 

one of the Masters for t^n years. 

fompdubie »^^cU 19. No persou shall be compelled or 
totakecopka. required to take or pay for any copy of any 
paper or document being in the office of any 
Master in ordinary, and every person shall be 
at liberty to take a copy of such part only as 
he may require of any paper or document being 
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iu the office of any such Master, and of any in> 
teiTogataries and depositions being in the office 
of either of the examiners of the said Court ; 
provided always^ that ia the taxation of costs as 
between party and party, or as between solicitor 
and dient, no person be allowed the costs of 
the copy of any paper or document, or any 
part of any paper or document, originating in 
&e Master's office, or brought in before a 
Master, unless such copy shall have been eith^ 
made in the Master's office or transcribed from 
a copy made therein, and taken by the party 
dftkning to be allowed the costs of such second 
Of other copy, or unless such copy shall have 
been made for the use of any Master or ci the 
Court, or by the desire or for the use of the 
client or clients of the solicitor claiming to be 
paid for such copy. 

SecL 20. The Masters, registrars, and clerks The Hasten, 
of the registrars, master of reports and entries, their offices 
clerk of affidavits, and examiners, to hold their beha^oLr. 
offices during good behaviour. 

SecL%\. The several offices to be c^n forHonnofba- 
business, and the <^cers and clerks to giveseyenio^ 
their attendance personally, during such hours 
of the day as the Lord Chancellor, with tiie 
Master of the Rolls and Vice Chancellor, or one 
of them, shall direct. 

1 2 



ces. 
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The Lord Sect 22. The Lord Chancellor, with the ad- 

Chancellor , n t ikir  -it* 

empowerwi vice of the Master of the Rolls and Vice Chan- 

to make oi> 

^wi^'Md ^^'^^'^^ ^ <meof theniy may forthwith make and 
setuing the iggue such general orders as they shall think fit 

practice of the ^ o ^ ^ j , ^ 

Court ; for carrying the provisions of the Act into execu- 
tion, and such other rules and orders, not being 
inconsistent with the enactments and provisiom 
of the Act, as they shall think fit for simplify- 
ing, establishing, and settling the course of 
practice of the said Court and of its several 
officers. 



and to annni *^^^^' ^' ^^^ ^^^^ ChanccUor, with the like 
and alter the advicc of the Mastcr of the Rolls and Vice 

same* 

Chancellor, or one of them, may, by the like 
general orders, to be made and issued by them 
as aforesaid, from time to time annul, alter, of 
vary any orders which may have been so as 
aforesaid made and issued, and to issue new 
rules and orders for the purposes before men- 
tioned, or any of them. 

Master of the Scct. 24. The Mastcr of the Rolls for the 
Md'deter**' time being shall hear and determine all such 
miaemotions. j^Q^JQug arising in causes as shall be duly made 

before him, according to the usage and practice 
of making motions in causes before the Lord 
Chancellor, and all such pleas and demurrers 
filed in causes depending in the High Court of 
Chancery as shall be duly set down for hearing 
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before him, and all orders made by the said 
Master of the Rolls for the time being upon the 
hearing of such motions^ pleas, and demurrers 
respectively, shall be deemed valid orders of the 
Court of Chancery, subject, nevertheless, in 
every case to be discharged, reversed, or altered 
by the Lord Chancellor for the time being. 

Sect. 25. But the present Master of the Rolls Exception m 
shall not be required to hear and determine any Muter^o?a?e 
such motions, pleas, or demurrers, unless he 
shall think fit to give directions for that purpose. 

Sect. 26. Every solicitor who shall be ap- SoUdton ap- 
pointed to any office under the Act, to be struck any office to 

ir^i. 11 beatmckoff 

off the roll. theroU. 



Sect. 27. The examiners of the Court of Kxaminen 
Chancery may administer the usual and ac- admiDister 
customed oaths and take the usual affirmations neues. 
of the witnesses examined before them ; and all 
depositions of witnesses examined in the Court 
of Chancery shall be taken in the first person ; 
and the said examiners shall receive and account 
for all the fees heretofore receivable by the said 
examiners or their clerks (a). 



(a) This section does not extend to depositions of witnesses 
examined before commissioners in the country* — Dryden ▼• 
Prost, 8 Sim. 880. 
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Yacancies Sect. 28. Vacaocies ID the Six Clerks' Office 
Oflsce noTto Tiot to be fiUed up until the number of such 
"^ six clerks is reduced to two. 

Sworn clerk Se^. 29. No clcrk to be articled to any sworn 

aot to Uke . . ' 

articled clcrk c^ writing clerk of the Court at any time 
between the passixi^ of the Act and the 1st 
of May then next. 

Towenrtt^ Sect. 30. The powers and authorities given 
chiiwuo^'* by the Act to the Lord Chancdkr^ to be exer- 
cised by the LcNrd Keeper or Lords Commis- 
sioners of the Great Seal. 

New mode or Sect. 3h Subpoenas to be open writs, and 

^*2 "^ sealed with a seal to be kept by the patentee of 

the subpoena office, instead of the great seal, 

and 5s. 6d. to be paid for sealing each subpoena. 

Annual rant ^^* ^^* '^^ Several auuual sums paid to 
l^^^^l sub or deputy registrars and their clerks, and 
&c. to cease. ^ ^^ master of the report office and his clerks, 
to cease. 

Salaries to ^ect. 33. The salaries specified in the sche- 
officers. jyjg ^Q ^Y^^ ^^j.^ ^ ^ pgj^j ^^ ^jjg several offi- 
cers out of the fee-fund. 

Proportion of Scct, 34. A proportionate part of salary to be 
?eatiirrMV P^id in the event of the death, resignation, or 

nation, &c. 
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removal of any of the officers appointed by the 
Act, between any of the quarterly days of 
payment. 

Sect, 35. The sum of 125Z. to be paid to the Fim vv- 
clerk of affidavits, and 37Z. 10^. to his clerk, in ^affidaviu!^ 
lieu of salary, from the passing of the Act to 
25th November following. 

Sect. 36. The Lord Chancellor to give direc- provbiM i^ 
tions as to the disposal of any surplus of the ^^dSl 
fee-fund, and as to providing for any deficiency. JiS!^ *^' ^** 

Sect. 37. The Lord Chancellor, with the con- TkWc of fee. 
currence of the Master of the Rolls and the '** ^ '^^'^ 
Vice Chancellor, or one of them, to fix and 
settle a table of fees to be taken by the clerks 
to the Masters, and by the registrars and other 
clerks ; the masters of reports and entries to 
retain out of the fees received by him, and to 
pay to the clerk of the reports 1 Jrf. per folio of Allowances 
ninety words for every office copy delivered by '®' *^**py"*8. 
him, and to the clerks of the entries the like 
sum for every entry made by them; and the 
clerk of affidavits and examiners to pay over a 
like sum of 1 Jrf. per folio for all office copies 
made by the clerks. 

Sect. 38. The table of fees, within fourteen Table of fees 

days after the same shall be settled, to be laid before 'par- 
liament. 
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before parliament, and if parliament shall not 
be then assembled, within fourteen days after 
the next meeting of parliament. 

25002. to be Sect 39. The annual sum of 2500Z. to be paid 

ffae Muten. quarterly to each of the Masters, exclusive of 

the accountant-general, out of the Suitors' Fund. 

iKpcr folio Sect, 40. The copying clerks of the Masters 
the copying to rcceivc Htf. per folio of ninety words, and 

clerks in the r r j 

Matter's no morc, tor every copy oi every document or 
writing made in the Masters' offices, from the 
parties requiring the same, and also for the 
transcript of every report. 

Officers and Sect. 41. No Master in ordinary of the Court 
take gra- of Chaucery, or any person holding any office, 
situation, or employment, in any office of the 
said Court, or under any of the judges or officers 
thereof, to take any gratuity, under a penalty of 
500Z., and the loss of his office or situation. 

How offend- Sect. 42. Any such offender may be prose- 

ers may be i«i ■•/» • i«/»t 

prosecated. cutcd, Cither by information at the suit of the 
attorney-general, or by criminal information, or 
indictment. 



Expences of Sect. 43. The Lord Chancellor may order ex- 
paid, pences of the several offices to be paid out of the 
Suitors' Fund. 
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Sect. 44. The Lord Chancellor, with the con- The Lord 
carrence of the Master of the Rolls and Vice- manuer'the 
Chancellor, or one of them, may from time to "** 
time, by any general order or orders, direct that 
the several fees, authorized by the Act to be 
taken, may be varied, and increased, or reduced 
in amount, or wholly omitted to be received. 

Sect. 45. The surplus interest arising from the sorpias in- 
Suitors' Fund to be invested in government or siSluor? Fond 
parliamentary securities. vested. 

Sect. 46. The monies placed out and invested investments 
on account of the Suitors' Fund to be called in soitmv Pand 

.« 1 to be called in 

if required • it reqalred. 

Sect. 47. The Lord Chancellor may authorise power to 
the change of any securities to be purchased cnriX."^ 
pursuant to the Act. 

Sect. 48. The Lords of the Treasury may grant compensa- 
compensation to certain officers affected by the ^^ 
Act. 

Sect. 49. And to the secretary of the Master 
of the Bx)lls. 

Sect. 50. No Master in ordinary of the Court Hasten not 
of Chancery to be entitled to any annuity or al- to annaity for 
k)wance m respect of length of service. senrice. 

i5 
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Olden for Sect 61 • In 0886 tbe Lord ChaoceUor ahall 
»bS?7 to Older any annuity to be paid to a Master for any 
t>r making it. permanent infitmity, tbe cause of the grant to 

be stated^ and a copy of the ixdei to be laid 

before pailiament. 

Copy of order Sject £i2. lu all cases in which the Lord Chan- 

for any an- 

naity to be ccUor shall ordcr an annuity to be paid to any 

laid before J r j 

paruament. officer uudeT the Act, a copy <^ £Hich order to be 

kid beforo parliament 

« 

Commence- Sect. 53. Thc Act to come into operation on 
mentof Act ^ ^^ of Novcmber, 1833. 



Afl to the Ad S & 4 Vict. e. 94, intituled, *< An Act 
§or facilitating the Admiaistralion of Juatice in 
the Court of Chancery." 



This Act takes a more extensive range, and 
was intended to operate not only upon the 
practice of the Courts and particularly with re- 
ference to matters connected witli the Six Clerks' 
Office, but also upon the form and anode of 
pleading in equity. It enacts — 



The Lord Sect. L That the Lord Chancellor^ with the 

ChaDQallOTf 
with the 
Xaiter of the 



with the ' advice and consentoftheMasteroftheRoUs and 
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&e Viee-OumceUor, or tme of them, Bhall be em- Roiis and 
po#eved and required by any roles or ordero to be ceil^, o?one 
from time to thne made, at any time witbin five poinered to 
yeaxB £roin the pasediig of tbe Act, to make BQcfa tions in the 
aitesBtions as may seem expedient in the forms of mits, &e. 
wnte vbA commisBions, and the mode of sealing, pleading and 
iflflningy execating, and returning the same, and the cooru 
also in the toacm of and mode of filing bilk, 
aaswesSy depositions, affidavits, and other pre- 
i»ediDgBy and in Hie form and mode of tafking 
et obtaining dkK;o¥ery by answer in writing, or 
otherwise, and in the fonsn and mode of plead- 
ing, and in tiie form and mode of taking or ob- 
taimng evidence, and generally in the form and 
aiode of proceeding to obtain relief, and in the 
general practioe of die Court with relation 
-dieseto, and ako in tbe form and mode of pro- 
ceeding bel[»e tiie Masters, and in the form and 
mode of drawing up, entering, and enrolling 
oidas and decrees, and of making and deliver- 
ing cc^es of pleadings and other proceedings, 
aad to make sach regulation as to the taxation, 
allowance^ and payment of costs, and for alter- 
ing, superintending, controlling, and regulating 
the business of the several offices of the Court, 
and also of collecting the fees payable to the 
SuiUas' Fee Fimd, and for directing tbe payment 
iatb the Suitors' Fee Fund of the copy money 
now received by any at the officers to their own 
use, and otherwise for carrying into effect the 
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said alterations as to them may seem proper; 
and all such rules, orders, and regulations shall 
Ktw orders be laid before both houses of parliament, if par- 
iiefore pariia- liameut be then sitting, immediately upon the 
making and issuing of the same, or, if parlia- 
ment be not sitting, then within five days after 
the next meeting thereof; and no such ruk, 
order, or regulation shall have effect until each 
house of parliament shall have actually sat 
thirty-six days after the same s/mll have been 
laid before each house of parliament as afore- 
taid, and every rule, order, or regulation so 
made shall from and after the time aforesaid be 
binding and obligatory upon the Court, and be 
of the like force and effect, as if the provisions 
contained therein had been expressly enacted 
by parliament, unless the same shall, by vote of 
either house of parliament, be objected to. 

Additional Sect. 2. That such additional officers, clerks, 

officers may 

tt appoinied. aud mcssengcrs, in any of the present or future 
offices of the Court, as the Lord Chancellor, 
with the advice and consent aforesaid, shall 
determine to be necessary and proper, shall and 
may be from time to time appointed. 

Expenses to Sect. 3. That the present and future salaries 
t^e^ton*^ axid expenses of writing for the Court shall be 
^''^ paid out of the Suitors* Fund. 
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It will be observed, that the foregoing act 
requires that all rules, orders, and regulations 
to be made in pursuance of its provisions shall 
be laid before both houses of parliament, if 
parliament be then sitting, immediately upon 
the making and issuing of the same, or if par- 
liament be not then sitting, then within five 
days after the meeting thereof; and that no 
fiuch rule, order, or regulation, shall have effect 
until each house of parliament shall have ac- 
tually sat thirty-six days after the same shall 
have been laid before each house of parliament; 
This enactment is altered by the 4th & 6th Vict, 
c. 52, intituled, ^' An Act to amend an Act of 
the 4th Year of the Reign of her present Ma- 
jesty, intituled, * An Act for the Administration 4 & s Vict 
of Justice in the Court of Chancery,"* and by 
the latter act it is declared *^ that every rule, 
order, or regulation, made in pursuance of the 
3 & 4 Vict. c. 94, shall, from and after the 
time in that behalf to be appointed by the Lord 
Chancellor, with such advice and consent as in 
the said Act mentioned, and if no time shall be 
so appointed, then from and after the making 
thereof, be binding and obligatory on the said 
Court, and be of like force and effect as if the 
provisions therein contained had been expressly 
•enacted by parliament, but that if either of 
the houses of parliament shall, by any reso- 
lution passed at any time before such house 
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of parliament shall have actually sat thirty-six 
.days after such ruleSy orders, and regulaticms 
shall haire been laid before such house of pailia- 
ment, resolve that the whole or aiqr part of sa^ 
rules, orders, or regulations ought not to con- 
tinue in foroe, in sudi case the whole or sodk 
part thereof as shall be so incfaided m such 
TOgulations shall, from and after such veso* 
lution, cease to be binding and obligatoiyia 
die said Court : Provided also, that no such 
rate, ord^, or regulation as itfonandd, shall by 
virtue of the sdd act be of the like farce and 
cslSeet as if the provisions therein contained 
had been escpressly enacted by parliaaaent, 
unless the same shall be expressed to be made 
in pursuance of the said Act and of this Act ; 
and that evoy such rale, order, or regnlatiott 
so expressed to be made in punmance of the 
said Act mad of this Act, which rfiall not be 
laid before both houses of pariiament within 
the time of the said recited Act limited far ^Ank 
purpose, shall from and after the expirafticm of 
such time be absolutely void and of no efiecL** 
In pursuance of these Acts, various Ordeis 
iiave recently been issued, bearing daite the 
2eth of August, 184L They are set forth «t 
length in the Appendix, post, and are tdso 
referred to in the Analysis nnder the various 
subjects to which they relate. As ibey effect 
•only a small portion of the alterations evident^ 
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intended by the frsttero of the 3 & 4 Viot. 
c« 94, it is presuttied they are the precursors of 
many others still in contemplation. 



AboUiian of the Court ofEssohequer as a Court 

of Equity. 

As to the Act, 6 Vict. c. 5, intituled, " An Act to 
make further Provisions for the Administration 
of Jas^e" (a). 

The Act recites that the business on the plea 
side of the Court of Exchequer had of late yeam 
greatly increased, and that a transfer to the 

(a) The principal ol^cts of thii Act are to transfer the eqaity 
jarisdictioQ of the Court of Exchequer to the Court of Chancery, 
and to appoint additional Vice Chancellors. As a consequence 
of such transfer, power is given by sect. 4 to the Court of 
Chaaeeiy, upon ihe apjflicatton of aoy paxty inteivited by 
inotion or petition in a svinmai^ way» to restrain the Bank of 
Bogland, or aoy other public company, from permitting the 
transfer of any stock or shares, or from paying any dividends 
<be or to become due thereon ; and in lieu of the writ of dis- 
tnogas heretofore ksued firon the Court of Exchequer, a dis* 
tringas, in the form set out in the first schedule to the Act, ^is 
to be issuable from the Court of Chancery, and sealed at the 
sabpeena office (sect 5), the force and eS&ii of, and practice 
ii^Ung to which are to be the same as appertsdned to the writ 
of diBtiiDgaB heretofore issned from the Court pf Encheqner. 

The other principal sections for effecting the intended arrange* 
Q>eDt, and appointing the additional judges and their officers, 
ae the 7ih, 18th, I7th, 19th, 20th, 21st, 22nd, 23rd, 24th, 30th, 
^lit, sand, and 38tb. 
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Court of Chancery of the jurisdiction of the 

Court of Exchequer as a Court of equity would 

relieve the judges of the latter Court, and tend 

to the public advantage, and enacts, 

Thejoriidic. Sect. 1. That on the 15th October, 1841, all 

Court or Ex- the power, authority, and jurisdiction of the 

coutor^nity Court of Exchequer as a Court of equity shall 

trentfemd "to be transferred to the Court of Chancery. 

the Court of 
Chancery. 

Suiu depend. Sect. 2. That all suits and matters which on 
ttiii^^'^ the said 15th October, 1841, shall be depending 
tibiTconrt of^ in the said Court of Exchequer as a Court of 
^^^' equity, shall by force of the Act be transferred, 
with all the proceedings therein, to the Court of 
Chancery ; and that all decrees or orders which 
shall have been made by the said Court of Ex- 
chequer in such suits and matters shall to all in- 
tents and purposes be deemed and taken to be de- 
crees or orders respectively of the said Court of 
Writs retom. Chauccry ; and that all writs which shall have 
chequer to be bccu thcu issucd lu the samc suits and matters. 
Chancery, or any of thcm, returnable in the said Court of 
Exchequer, shall be by force of the Act return- 
able in the Court of Chancery. But that in 
case it shall appear to the Court of Chancery to 
Court of be just and expedient that any suit or suits, 
may direct matter or matters, so transferred to the Court of 

transferred ' ' 

SiSed ra Chancery should be wholly or partially carried 
tiS^pnctLle ^^ according to or regulated by the present 
co?iS*' practice of the Court of Exchequer, or that any 
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question or questions^ arising in the same suit 
or suits, matter or matters, should be decided 
with reference to the present practice of the said 
Court of Exchequer, it shall be lawful for the 
Court of Chancery to make such order or 
orders in relation thereto as to the said Court of 
Chancery shall seem meet. 

Sect. 3. That it shall be lawful for the Lord ^^otd chan- 

^^, • cellor to make 

Chancellor to make such general orders (as so<^ ord«n* 
well with respect to the taxation and allowance ?« nec«M»ry 

* by reaaoD of 

of costs as in all other respects) as to him shall tnmfer. 
seem fit, by reason of the transfer of such suits 
and matters as aforesaid, or for carrying the 

same transfer into complete effect (a). 

- — — — -   ..  . 

(a) By a general order of the Lord Chancellor, dated the 
12th October, 1841, his lordship has ordered that every plain- 
tiff and defendant in any suit to be transferred nnder the autho- 
rity of this Act, shall, on or before the I5th October, 1841, name 
one of the sworn clerks of the Court of Chancery to conduct and 
cany on and act in such suit as clerk in court; and that in de- 
fault thereof either party may cause to be served upon the other 
a notice in writing, requiring the party served to appoint a clerk 
in court within seven days after the day of service of such notice, 
which shall be left at the dwelling-house or usual place of abode 
of such party ; but if that cannot be ascertained, and affidavit 
shall be made to that effect, the service of such notice upon the 
solicitor who was last concerned for such party in the Court of 
Exchequer, shall be deemed good service ; and in case at the 
ezpimtion of the period so to be mentioned in such notice no 
^rk in court shall have been appointed, then the party giving 
<Qch notice may apply to the Court to appoint a clerk in court 
for the party so making default, and such application may be. 



\ 
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c<Mitor Sect. 4. That afiler the 15th October. 1841, 

may snmma- it ghall be lawful for the Court of Chancery, 

lily rettraiii 

^^BftDk or on the application of any party interested by 
ftom permit- motion or petition, in a sommaiy way, without 
offtock^ftcr bill filed, to restrain the Governor and Com- 
pany of the Bank of England, or any other 
public company, whether incorporated or not, 
from permitting the transfer of any stock in the 
pubUc funds, or any stock or shares in any 
public company, which may be standing in the 
name or names of any person or persons, or 
body politic or corporate, in the books of the 

upon motion or petition without notice* but shaU be supported 
by an affidavit of such notice having been served, and of the ad- 
dress of tlie party at solicitor served ; and that no proceeding 
shaU be taken by any party in any suit so to be transferred as 
aforanid untfl after the appointment of a clerk in covrt ; and diat 
where such appointment shall be made by the Cautt, the eider 
directing the same shall contain the address of ihe party so 
making default in such appointment, or of the solicitor lepfe* 
senting such party, in order that Ae deik in court no mppoioled 
nay be enabled to forward notioBa and other matters to aadi 
party. 

By the same geneiul order, it is also ordered that so far as re- 
gards the taxation and allowance of costs in any of the seitB «r 
matters so to be transfened, and wbieh shall not by any older of 
Ihe Court of Chancery be directed to be regulated in that par- 
ticular by the present practice of the Court of Exchequer, suck 
costs shall be taxed and allowed in manner following, viz. the 
coats previously to die 15th October, 1841, shall be taxed and 
allowed according to the practice of the Court of Exchequer, 
and the costs from and inchistve.of the said 15th October, wc* 
cording to the practice of the Court of Chancery. 

See General Order, 1841, Oct. 11th, Appmdis, pott. 
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Governor and Company of the Bank of Eng* 
land, or in the books of any such public com- 
pany, or from paying any dividend or dividends 
due or to become due thereon ; and every order 
of the said Gouit upon such motion or petition 
shall specify the amount of the stock, or the 
particular shares to be affected thereby, and 
die name or names of the person or persons, 
body politic or corporate, in which the same 
shall be standing; but that the said Court shall 
have fiill power, on the application of any party 
interested, to discharge o^; vary such order, and 
to award such costs upon such application as 
to the Court shall seem fit. 

Sect. 5. That instead of the writ of distrin&cas Writ or di»> 

• trinifaM to he 

heretxyfore issued from the Court of Exchequer, iMued rrom 
a writ of distringas in the form set out in the first chancery ,° 
schedule to the Act (a), shall, on and after the The form^n'* 
15th October, 1841, be issuable from the Court dale to nie 

Act* 

of Chancery, and sealed at the subpoena office ; 
and that the force and effect of such writ, and 
the practice relating to the same, shall be such 
as is now in force in the Court of Exchequer ; 
but that such writ, and the practice relating to 
it, and the fees and allowances in respect thereof, 
shall be subject to such orders and regulations 

(a) Since this Act was passed, certain general orders have 
been issued, relative to this writ, for which see Appendix, p. 377, 
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as may be made with reference to the proceed- 
ings and pmctice of the Court of Chancery. 

certain foudt Sect, 6. That on the said 15th October, 1841, 
the'name of the sum of 1614Z. 19s. 6d., 3 percent, annuities, 
ant.generri of standing in the name of the accountant-general 
qaer, uaM. of the Court of Exchcquer, in trust in a cause 
QnMn'we-^ depending in the same Court as a court of re- 
venue, " The King v. Delamotte,'* and the sum 
of 313Z. \s. 9d. like annuities, standing, &c. in 
a cause depending in the same Courts as a court 
of revenue, " The King v. Whitworth^^ shall 
become vested in the Queen's remembrancer 
in the same Court, in trust to attend the orders 
of the said Court of Exchequer, and the several 
sums of cash specified in the second schedule, 
being cash in the Bank of England, to the 
account of the accountant-general of the said 
Court of Exchequer, in trust in the causes there- 
in specified, shall become vested in the Queen's 
remembrancer of the same Court, in trust to at- 
tend the orders of the said Court of Exchequer. 

stock., &e. Sect. 7. That on the 16th of October, 1841, 
tbe"name of ^^ stocks, fuuds, aunuitics, and securities what- 
£ene?a?orthe socvcr which shall then be standing in the 
cheqaerto*" uamc of the accountant-gencral of the Court 

be transferred /• ti i i_ x «. i • 

into the name of liixchequer, as sucu accouutant-gencral, m 
conntant- the books of thc Bank of England (except the 
courtV * funds vested in the Queen's remembrancer), or 

Chancery. 
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in the books of any other body politic or cor- 
porate^ or company i/^hatsoever^ and all such 
exchequer bills or other securities which at any 
time before the said 15th of October, 1841, 
shall have been transferred into, or vested in the 
name of, or shall be in the custody or power of 
the accountant-general of the Court of Exche- 
quer, as accountant-general, and all real and 
personal estate, effects and property whatsoever 
(except as aforesaid), whicb shall at any time 
before the baid 16th of October have been con- 
Teyed, assigned, or transferred, or made pay- 
able, or secured to the accountant-general of 
the said Court of Exchequer, as such account- 
ant-general, and which shall not have been ap- 
plied to the trusts and purposes to whicb the 
same were applicable under the order or direc- 
tion of the said Court of Exchequer, shall, on 
the said 15th of October, become vested in the 
accountant-general of the Court of Chancery 
for the time being, in trust, to attend the orders 
of that Court, and may be proceeded upon by 
and in the name of the accountant-general of 
the Court of Chancery, in right of his office, as 
the same might have been proceeded upon by 
and in the name of the accountimt-general of 
the Court of Exchequer, and shall be applicable ^^^ ^^ ^e ap. 
to all such purposes as the same were respec- £11? pnr{^e»- 
tively applicable to, except where otherwise "ere^SSTc 
directed by the Act; and all such funds, &c. caweVof^*^' 
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shall be carried by the proper officers of the 
said companies to the credit of the accouiitant- 
general of the said Court of Chancery. 

Accoantant. Scct. 8* That the accoimtant-^enefal of the 

%?artV ^ Court of Exchequer shall^ on Ihe siod 15th 

mSe^pIL!^ of October, 1841j make up accounts with the 

Mconntant- accountaut-general of the Court of Chancery of 

S!mrt of ^ all stocks, funds, and securities standing in his 

name, and also make out a schedule of all cash, 

exchequer bills, bonds, mortgages, &c. deponted 

with him, and of all monies which shall have 

been paid into the Bank of England to his 

credit as accountant- general, and not iniFested 

in any stocks, funds, annuities, or securities, 

and deliver up to the accountant^eneral of the 

Court of Chancery all books and documents in 

his possession or power. 

Stock!, &c. Sect, 9. That all stocks, funds, and securities 
caoslwuer uid cash, which by virtue of the Act shall be- 

and the cash i • i i ^ « 

to become cocue vestcd m the accountant-general of the 
<aih. Court of Chancery, shall be entered causewise 

in the books of such accountant-general and of 
die Import oaiee of the said Court of Chancery ; 
and that the cash to be transfeirod to tlie credit 
of the aocountant-^eneral of the Court of Qian- 
ceiy by virtue of the Act, and all other cash io 
the like credit, shall be deemed one common 
BBd geneml cash, and as such shall be issued 
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and payable in such manner as the said Court of 
Chancery hath directed or shall direct. 

Sect. 10. That on the death, resignation, or ondcati^Ae. 
lemoTal of every accountant-general of Ihe Court gevet? ilrof' 
of Chancery, all property vested in him as such 1? hf* sa^ 
accountant-general shall vest in his successor. 



ceuor. 



Sect. 11. That all the funds belonging to the Fandibeione* 
Suitors' Fnnd of the Court of Exchequer shall be sSton' land 
transferred to the Suitore' Fund of the Court <tf of Exch^oer 
Chancery, and be deemed part of the latter fund, the nice rtmd 

, , . J J. , 'in the Court 

and appued acccxdmgly . of chanceiy. 

Sect. 12. That the funds standing in the name certain other 
of the accountant-general of the Court of Exche- i^^tnuifemd. 
quer to an account intituled '' The Redemption 
Fund of Uie Suitors of the Court of Exchequer,'' 
be transferred into the name of the accountant- 
general of the Court of Chancery, and placed to 
the credit of Ihe account intituled, ''Account of 
Secttiilies purchased with surplus interest aris* 
log ftom Securities carried to an Account of 
Momes placed out for the benefit and better 
security of the Suitors of the Court of Chan- 
cery," and be deemed part of sudi fond, and 
applied accordingly. 

Sect 13. That in every case in which, by Money di- 
virtue of any Act of Parliament or oflierwise, Act,aB«. i? 

"^ 'be paid into 
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the Bank to aov suoi of monev would, on or after the 15th 

the credit of -^ J ? 

"^iSfBx- ^^ October, 1841, be payable by any person or 

jMjjj *» persons, or body politic or corporate, into the 

Sftcwiin?'' Bank, in the name and with the privity of the 

Se'KmSf*' accountant-general of the Court of Exchequer, 

chanceiy. j^^j which whcu paid in would be subject to the 

order of the said Court of Exchequer, sitting as 

a Court of Equity, the same sum shall be 

paid into the Bank in the name and with the 

privity of the accountant-general of the Court of 

Chancery; and in every case in which any 

money, funds, annuities, or securities, or other 

property would, on or after the said 15th of 

Stocks &e^^ October, 1841, be payable or transferable into 

Into the the name of or become vested in the account- 

Dame of ac- 

^^SSrafof ant-general of the Court of Exchequer, and 
^^"JJ2°JJjJj^ which when paid or transferred accordingly 
the^araTof would bc subjcct to the order of the same Court 
M^Mraiof sitting as a Court of equity, the same money, 
ChancelJ.*" funds, &c. shall be paid and transferred into the 
name of or vested in the name of the accountant 
general of the Court of Chancery, in trust to 
attend the order of that Court, and be applicable 
to the same purposes as the same would have 
been applicable if the Act had not passed, ex- 
cept where otherwise directed by the Act. 

Lord Chan- Sect. 14. That it shall be lawful for the Lord 
make ^en ChanccUor to make such orders from time to 
?r'b2ii!Me^' time as to him shall seem meet with respect ta 
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the time and manner of arranging the balances with the 
of the accountant-general of the Court of Chan- jeneriuy re- 

^ latiog to the 

eery with the Bank of England, and generally bo«ine« or 
for carrying the Act into effect, so far as the •cconntaDt. 
same relates to the business of the office of the 
accountant-general and the report office, and 
the transfer of property from the accountant- 
general of the Court of Exchequer to the ac- 
countant-general of the Court of Chancery. 

Sect. 15. That the offices of accountant-ge- ceruin offices 
neral of the Court of Exchequer, Master on the or bch^oer 
equity side of the Court of Exchequer, clerk to * 
the Masters on the equity side of the same 
Court, clerk to the accountant-general and clerk 
of the reports of the Court of Exchequer, and 
clerk examiner to the barons of the same Court 
shall be abolished. 



S^ct 16. That proportionate parts of the Proportionate 
salaries, payable to the several officers on theMia/iMor^ 
equity side of the Court of Exchequer, shall be court or Ex- 

.- 1 •■•''I «»y-v 1 t n ^ ^ t» t chequer to be 

paid to the 15th of October, 1841, out of the p«w to isth 
funds standing to the credit of the Suitors' Fund imi. 
of that Court. 



Sect. 17. That all the bills, answers, decrees, Proeeediogt 

«♦!. 1 1. ni^/t-w-i oftheCoort 

amdavits, and proceedings of the Court of Ex- *>' Exchequer 

m «• • Conn of 

chequer as a Court of Equity, and all decrees fs?*'y'i° ^ 

* * •' ' delivered to 

and minute books, and all other books and do- li* S^*^ ^ 

' the Rolls, iDd 
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STATUTES, 



deemed re- 
conts of the 
Coort of 
Chancery. 



cuments whatsoever, relating exclusively to pro- 
ceedings in that Court as a Court of Equity, shall 
be delivered to such person and persons as shall 
be appointed by the Master of the Rolls to re- 
ceive and take chaise of the same ; and after 
such delivery shall be deemed records of the 
Court of Chancery, in the custody of the Master 
of the Rolls. 



Dutie. of Sect. 18. That the duties of the accountant- 

xeneraiand greneral and the Masters on the equity side 

Matters in ^ , ^ /. i-i i ' • i 

revenue bo- of the Court of bxchequcr, with respect to 

Bineaa to be . i . i ^ 

performed by rcvcnue busmcss, otncrwisc than as a Court 

Queen's re- \ n r^ 

raembrancer. of Equity, shall, after the 15th of October, 
1841, be performed by the Queen's remem- 
brancer. 



Her Majesty 
empowered to 
appoint t«vo 
additional 
judges as- 
sistant to the 
Lord Chan- 
cellor, to be 
respectively 
called Vice 
Chancellor. 



Sect. 19. That it shall be lawful for her Ma- 
jesty to nominate and appoint, by letters-patent, 
two fit persons being or having been respectively 
barristers-at-law of fifteen years standing at the 
least, to be additional judges assistant to the 
Lord Chancellor in the discharge of the judicial 
functions of his office, each of such additional 
judges to be called Vice Chancellor. 



Power to sap- Scct. 20. That whcu any vacancy shall occur 

ply vacancies . Jl i ti 

in ihe office m the officc of thc Vice Chancellor, who shall 

of Vice Chan- ' 

cellor first 
appointed ; 

ful for her Majesty, by letters-patent, to appoint 



be first appointed under the Act, it shall be law- 
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a fit person, being or having been a barrister- 
at-law of fifteen years standing at the least, to 
supply such vacancy. 

Sect. 21. But that nothing in the Act shall bat not to the 

. . -* secondly ap- 

authonze the appointment of a successor to the pointed. 
Vice Chancellor secondly appointed under the 
Act. 

Sect. 22. That each such Vice Chancellor shall Powers of 
have full power to hear and determine all causes, ceiior. 
matters, and things, which are or shall be at 
any time depending in the Court of Chancery 
in England, either as a Court of Law or Equity, 
or incident to any ministerial office of the said 
Court, or which have been or shall be sub- 
mitted to the jurisdiction of the said Court, or 
of the Lord Chancellor, by the special authority 
of any Act as the Lord Chancellor shall from 
time to time direct ; and all decrees, orders, and Decrees, &c. 
acts of such Vice Chancellor shall be deemed decrees, &c. 
and taken to be respectively decrees, orders, and of chancery. 
acts of the said Court of Chancery, or of such 
incident jurisdiction as aforesaid, or under such 
special authority as aforesaid, and shall have 
force and validity, and be executed accordingly, 
subject nevertheless in every case to be reversed, 
discharged, or altered by the Lord Chancellor; 
and no such decree or order shall be enrolled 
until the same shall be signed by the Lord 

k2 
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Vice Chan. ChancelloF. But no such Vice Chancellor shall 

cellor aot to 

^^"■'^j'^^-have power to discharge, reverse, or alter any 
Gbaneln^ dccrec, order, act, matter, or thing made or done 
"rldeceioV* by any other Vice Chancellor to be appointed 
any or^dera*^ undcr thc Act, uot being a predecessor in office 
tSrd chiV ^^ ®^^^ ^'^® Chancellor, nor any decree, order, 
a?thoriIlS*by ^^' ™ade or done by any Lord Chancellor, un- 
**'"• less authorized by the Lord Chancellor so to 

do, nor any power to discharge, reverse, or alter 
any decree, order, &c. made or done by the 
Master of the Rolls or Vice Chancellor ap- 
pointed in pursuance of the Act of the 53d 
Geo. 3, c. 24, nor any decree, order, &c. of the 
Court of Review in bankruptcy. 

Vice Chan- Sect.23. That each or either of the Vice 

cellor to sit  

in abMuce of Chancellors to be appointed in pursuance of 
cellor. or In thc Act shall sit for the Lord Chancellor when- 

a teparate 

coart. ever he shall require him so to do, and shall 

also at such other times as the Lord Chancellor 
shall direct sit in a separate court, for which 
purpose the Lord Chancellor shall make such 
orders as he shall think fit. 

Vice Chancel- Sect. 24. That cvcry person holding or who 
coonciiior, ghall havc held the office of Vice Chancellor 
ber or the under this Act, shall, if a member of her Ma- 

JndictalCoin- *x.,#^ 'it i /»»tj' 

niitiee. jesty's Povy Council, be a member of the Judi- 
cial Committee of the Privy Council. 
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Sect. 25. That the Vice Chancellory to be Rank and 

precedence of 

appointed in pursuance of the Act shall, during Vice chan. 
the continuance in office of the present Vice »!'»««' ^« 

* Chief Baron 

Chancellor^ respectively have rank and prece- ^ »*»« k»- 
dence next to the Chief Baron of the Court of 
Exchequer; and that the Vice Chancellor to 
be appointed in pursuance of the act of 53 Geo. 3, 
c. 24, and the Vice Chancellors to be appointed 
in pursuance of this Act, shall, after the death 
of the present Vice Chancellor, or his resigna- 
tion or removal, have rank and precedence next 
to the Chief Baron of the Exchequer, and as 
between themselves according to seniority of 
appointment. 

Sect. 26. That it shall be lawful for her Ma- Secreury, 
jesty by letters-patent to direct that each Vice tninbearer. 
Chancellor to be appointed in pursuance of the 
act shall have a secretary, usher and train- 
bearer, to be appointed and removed by such 
Vice Chancellor at his pleasure ; and that the 
secretaries, registrars and other officers ap- 
pointed to attend the Lord Chancellor shall 
attend each such Vice Chancellor when sitting 
for the Lord Chancellor, and also when sitting 
in his separate court, as circumstances shall 
require, and as the Lord Chancellor shall order 
and direct. 



Sect 27. That each of the Vice Chancellors vice chan- 
cellor to hold 
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*'^behi°*^ ^ ^^ appointed imder the Act shall hold his 
vionr. office duHng good behaviour. 

To take oath. Sect. 28. And shall previous to his executing 
any of the duties of his office take the oath set 
forth in the Act. 



Lord Chan- Sect. 29. That after the appointment of the 

cellor, -with • * , 

coucarrence Vice ChanccUors under the Act, it shall be lawful 

of Maftter of ' 

Sf ^°"" *»** for the Lord Chancellor, with the advice or con- 

Vice Chan- ' 

ceiior8,orany gent of the Mastcr of the Rolls and the Vice 

^100 of them, 

foXkr^ Chancellors for the time being, or any two of 
orders, &c. ^^^^ (^^^ ^q Jq ^U such acts, and to make and 

issue all such rules and orders as the Lord 
Chancellor by any Act now in force is empow- 
ered to do with the advice or consent of the 
Master of the Rolls and Vice Chancellor, or 
one of them. 

«1[or?nT ^^^^' 30. That it shall be lawful for the Lord 
Ro7u maV*''' Chanccllor and Master of the Rolls from time 
&c! dep^e^Dd-' ^^ time to direct that any causes or matters 
iwte'Ip^^o'^bc*'* which shall be at any time depending for hear- 
i^'!?chaL^* ing or determination before the Master of the 
vke chan°^ Rolls for the time being, shall be heard and 
cellor, &c. determined by the Lord Chancellor, or by one 
of the Vice Chancellors for the time being, and 

(a) By the 3 & 4 Will. 4. c. 94, and the 3 & 4 VicU c. 94. this 
authority was given to the Lord Chancellor with the consent of 
the Master of the Rolls and Vice Chancellor or one of them. 
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to direct that any causes or matters which shall 
be at any time depending for hearing before the 
Lord Chancellor shall be heard and determined 
by the Master of the Rolls ; but all decrees and 
orders to be made by the Master of the Rolls 
or by any Vice Chancellor in pursuance of such 
direction to be subject to be reversed, dis- 
charged or altered by the Lord Chancellor. 

Sect, 31. That the Lord Chancellor, Master Power to 
of the Rolls and Vice Chancellors respectively ceiiors to*re. 
shall have the same power to reverse, discharge order! of the 
or alter decrees or orders of the Court of Ex- Exchequer, 
chequer in suits and matters transferred by the 
Act to the Court of Chancery as they would 
have had if the same decrees or orders had 
been made by them respectively, or by their 
respective predecessors in ofBce in suits or mat- 
ters depending in the Court of Chancery ; but 
any decree or order of the Master of the Rolls 
or one of the Vice Chancellors reversing, dis- 
charging or altering any decree or order of the 
said Court of Exchequer, shall be subject to be 
reversed, discharged or varied by the Lord Chan- 
cellor. 



Sect, 32. That Richard Richards, Esq., theAopotm»n» 
present accountant-general, and one of the Richards, 
Masters of the Court of Exchequer, shall be a iSkst'ir ?n 
a Master in ordinary of the Court of Chancery, 
in addition to the present Masters of that 
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Depending Court ! and that all references which shall on 

references in ' 

EJcb?q"er*'fo *® ^^^^ of October, 1841, be depending before 
to him."*"** the Masters on the equity side of the Court of 
Exchequer shall be transferred by force of the 
Act to the said Richard Richards as a Master in 
ordinary of the said Court of Chancery, and 
such other references shall also be made to the 
said Richard Richards by the said Court of 
Chancery as the Lord Chancellor by any general 
order shall from time to time direct. 

Her Majesty Sect, 33. That upon the death, resignation, 
toappoint or rcmoval of the said Richard Richards, or 
Mr.Richardi. any of his succssors, it shall be lawful for her 

Majesty by letters patent to appoint a proper 

person to supply such vacancy. 

Neai Bock- Sect. 34. That Neal Buckland, the present 

land, the pre- ' ^ 

thS'iflSert'** clerk to the Masters and accountant-general of 
}J ?e"cht??" ^^ Court of Exchequer, shall be chief clerk to 
Richarf^"^' the said Richard Richards and his successors as 
Appointmen Master in Ordinary in Chauccry, and that it shall 
clerk. be lawful for the said Richard Richards to ap- 

point a junior clerk ; and that on any vacancies in 
such offices of chief clerk and junior clerk, such 
vacancies shall be supplied as vacancies in the 
offices of chief clerk and junior clerk to the Mas- 
ters are now or may for the time being be sup- 
plied ; and such chief clerk and junior clerk shall 
perform all the same duties with respect to the 
receipt and payment of fees, and in all other 
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respects^ as the chief clerks and junior clerks 
of the Masters in ordinary of the said Court 
of Chancery respectively now do or may for 
the time being perform. 

Sect. 35. That out of the interest and divi- saiari<'s or 
dends of the funds standing to the credit ofion and their 
the Suitors' Fund, there shall be annually paid muten^tobe 

. , . paid oot of 

the following salaries, viz. to each Vice Chan- interest aoa 

11 1 . J 1 1 * 1 dividend. 

cellor to be appomted under the Act the sum arising fh»ra 

**■ Saiton'FDDd. 

of 50002.; to his secretary, 300L ; to his usher, 
200/.; to his train-bearer, 100/.; and to the 
said Richard Richards and his successors 
2500Z. 



Sect. 36. That it shall be lawful for her Her Majesty 
Majesty by letters patent to grant to any person to grant an 
executing the office of Vice Chancellor under vice Cha^-* 

■1 - • T c%^r\/\t 1 • c«iiw on hi* 

the Act an annuity not exceedmg ooOOL on his resignation, 
resignation. But no such annuity to be valid 
unless such Vice Chancellor shall have con- 
tinued in his office, or in that office and in the 
oflBce of a judge of one of the superior Courts 
of Common Law at Westminster, for the period £ji*i^,**' 
of fifteen years, or shall be afflicted with some 
permanent infirmity disabling him from the due 
execution of his office. 

Sect. 37. That after the death, resignation, gJS?«i«ie. 
or removal of the present Vice-Chancellor, the <>'▼«• «»«" 
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*'*'"nted''linder ^^^ payable to the Vice Chancellor for the 

53 Geo. 3, c fjj^Q being appointed under the Act of 53 

Geo. 3, c. 24y shall be reduced to the yearly 

sum of 5000/. y and the salary of his secretary 

to the yearly sum of 300Z. 

Nomber of gect. 38. That after the 15th of October, 

registrars in- ' 

^en"**** '** 1841, there shall be ten registrars of the Court 
c.M*^"*'*'^'^ Chancery; and that (subject to the pro- 
visions after contained) on the death, resigna* 
tion, promotion, or removal of any of such 
ten registrars, other than the junior of the same 
p^^^.^.^^^^^^ registrars, the vacancy shall be filled up by the 
filling op va- registrar next in seniority, to whom no sufficient 

cancies. ^ J^ 

objection to the satisfaction of the Lord Chan- 
cellor shall be made, or by the senior of the 
clerks to the registrars for the time being, to 
whom no such objection shall be made ; and 
that on the death, &c. of the junior registrar 
the vacancy shall be filled up by the senior of 
the clerks to the registrars for the time being 
to whom no such objection shall be made. 

Registrars to Sect. 39. That the registrars shall attend the 
j?dge'*onh*e Courts of the Lord Chancellor, Master of the 
Lord'ch'an.* Rolls, and Vice Chancellors in such order and 
!h.ii7dire'i:'t. manner as shall be found most expedient, and 
as the Lord Chancellor, with the concurrence 
of the Master of the Rolls and Vice Chancel- 
lors, or any two of them, shall by any general 
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order direct ; and that in case of illness, it shall in case of ui- 
be lawful for any of such registrars to appoint appoint a de- 
a deputy. 

Sect. 40. That from the 15th October, 1841, cieik»to the 
there shall be twelve clerks to the said regis- creased to 
trars; and that (subject to the provisions after 
contained) on the death, resignation, promotion, 
or removal of any of such twelve clerks, other 
than the junior clerk, the vacancy shall be filled vacancies to 
up by the clerk next in seniority, to whom no by seniodfy. 
sufficient objection to the satisfaction of the 
Lord Chancellor shall be made, or by any 
person who, under the provision after contained, 
shall be eligible to the office of twelfth clerk, 
in case the twelfth clerk for the time being, 
but for some sufficient objection to the satis- 
faction of the Lord Chancellor, would have 
been the person to supply such vacancy. 

Sect, 41. That the Lord Chancellor shall Lord chan. 
appoint some proper person who shall havepoim imT 
been admitted a solicitor or attorney of one of derks^aud to 
the Courts at Westminster, or who shall have cie8°iSoffiJe' 

I . /• /• , ^• •, of i2th clerk. 

served a term oi jive years to some solicitor or 
attorney of some one of the said Courts, to be 
10th, 11th, and 12th clerk to the said regis- 
trars, and shall in like manner supply vacancies 
in the office of 12th clerk to the said registrars, 
whenever the same shall happen. 
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Lord cbu- Sect. 42. That if it shall hereafter appear to 

cellor em- * * 

powered to the Lord Chancellor that the business of the 

iDcrease the 

deriwT/re- registrars office cannot be discharged with due 
sisirare office, despatch without more than twelve clerks, it 
shall be lawful for the Lord Chancellor to ap* 
point one or more additional clerk or clerks. 

Preterving Sect. 413. That the present registrars and 

'S}Sr ""^^'^^ ^"^ registrars shall have the same right of 
clerks. succcssiou as they would have had under the 

4 Will. 4, c. 94j in case this Act had not been 

passed. 

ProTisiooits Sect.M. That such of the present sworn 

to sacceuion * 

oriworn clerks and side clerks of the Court of Ezche- 

clerks. 

quer as are hereby appointed registrars or clerks 
to the registrars, and Francis Robert Bedwell 
and Edward Dod Colvitle, junior, shall have 
the same right of succession to the offices of 
fourth registrar, seventh registrar, eighth regis- 
trar, tenth registrar, fifth clerk to the registrars, 
and 6th clerk to the registrars as under the said 
act of 4 Will. 4 they would have had to the 
offices of registrars appointed under the same 
Act in case four registrars only and three clerks 
to the registrars only had been appointed. 

Office or Mm. Scct. 45. That the several registrars and clerks 

and entries, to the registrars shall, in the event of a vacancy 

in the office of Master of the reports and en- 
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tries, according to their seniority, be entitled to 
succeed to such vacancy ; but the present regis- 
trars and clerks to the registrars shall have the 
same right of succession to the same office as 
they would have had under the said Act of 
I Will. 4 if this Act had not been passed. 

Sect. 46. That the several clerks to the reris- Dotiet of 

o regldtran and 

trars appointed and to be appointed under this ^^^'^•' 
Act shall perform all such matters and things 
as are now done and performed by the clerks 
to the registrars of the said Court of Chancery, 
excepting so far as the same shall be varied by 
any rules or orders to be issued by the Lord 
Chancellor. 



Sect, 47. That it shall be lawful for the Lord Lord Chan- 

^y cellor may 

chancellor to appoint one or more person or appoint per- 
persons, removeable at pleasure, for the purpose ^^^ *» 
of keeping order in the Courts of the Vice 
Chancellors to be appointed under the Act. 

Sect. 48. That the Masters, registrars and Jf"y/,7;;'J 
clerks appointed and to be appointed under the *|*J,Vrito"* 
Act shall hold their offices during good beha- ^ffice^during 

Sect. 49. That it shall be lawful for the Lord [^;j«J^ 
Chancellor, with the concurrence of the Master ««"<>' •» "- 

' move officerSj 

of the Rolls and Vice Chancellors for the time ^^ 
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beiDgy or any two of them^ by any order to 
remove any of the officers holding office during 
good behaviour (except a Master in ordinary) 
for some sufficient cause in such order to be 
expressed ; and that any officer, clerk or mes- 
3 & 4 Vict, senger appointed under tlie 3 & 4 Vict. c. 94, 
shall be removed at the pleasure of the Lord 
Chancellor with the like concurrence. 

Provision for Sect. 50. That out of the interests and divi- 

certain ex- 
penses and dends of the funds standing: to the credit of the 

salaries. ^ ° 

Suitors' Fund there be paid the salaries and sums 
following, viz. such sums as the Lord Chancel- 
lor shall think reasonable to be paid to such 
persons as he shall in any order in that behalf 
name for work done, or monies expended in 
transferring the accounts tb the books of the 
accountant-general of the Court of Chancery, 
and also the yearly salaries of 40/. to each 
person to be appointed to keep order in the 
Courts of the Vice Chancellors ; and also such 
sum or sums, not exceeding 5000/., as the Lord 
Chancellor shall think reasonable for expenses 
to be incurred in alterations or improvements 
of the offices of the registrars, accountant-ge- 
neral and Masters of the said Court of Chan- 
cery, or any of the other offices of the same 
Court for the purpose of rendering the same fit 
for the convenient reception and occupation of 
the several additional officers to be appointed 
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under the Act ; and also such annual sum or 
sums as the Lord Chancellor shall think reason- 
able for the rent of any buildings or rooms 
which may be taken for any officers of the Lord 
Chancellor or of the Court of Chancery. 

Sect. 51. That so much of the Act of 4 Will. 4, Repeal of cer- 

' tain provi- 

c. 94, as directs the payment of salaries to the 8ion8of3& 
registrars and clerks to the registrars of the 
said Court of Chancery, shall, after the 15th of 
October, 1841, be repealed. 

Sect. 52. That out of the fund standing to salaries to 
the credit of " The Suitors' Fee Fund " there be to??paw out 
paid to the several officers named in the third Fee Fand."* 
schedule to the Act the several salaries or 
yearly sums set opposite to their respective 
names or titles in such schedules. 

Sect. 63. That out of the same funds there Allowance to 

. , regwtraiB for 

be paid to each of the registrars of the said copying, &c. 
Court of Chancery (other than the present six 
registrars), in addition to their respective sala- 
ries, the yearly sum of lOOZ. so long as such 
registrar shall be liable to the expense of copy- 
ing the decrees and orders of the Court and 
the minutes of such decrees and orders ; and to 
Frank Mylne, so long as he shall hold the office 
of the ninth clerk to the registrars, or either of 



208 STATUTES. 

the offices of eighth clerk or seventh clerk to 
' the registrars, the yearly sum of 200Z. in addi- 
tion to his salary as such clerk. 

Power to Sect, 64. That it shall be lawful for the Lord 

ceiior to Chancellor by any order or orders to order an 

order retirin g i« i r/\r>T 

annnitieito annuity, uot exceeding^ loOOe. per annum, to 

Mr Richardfl 

andhis»ac- bc paid out of the interest and dividends of 



ceiton. 



the funds standing to the credit of the Suitors' 
Fund to the said Richard Richards, or any of 
his successors in the office of Master in ordi- 
nary of the Court of Chancery, if and when the 
said Richard Richards or any of his successors 
shall be afflicted with some permanent infirmity 
disabling him from the due execution of his 
office, and shall be desirous of resigning the 
same. 

2?o'rofflce. 'Sec/- SS- That it shall be lawful for any offi- 
cer of the Court of Exchequer, whose office will 
be abolished or affected by the Act, to make a 
claim for compensation within six months after 
the passing of the Act, to the Commissioners of 
the Treasury and the Lord Chief Baron of the 
said Court for the time being, who are autho- 
rised to fix the amount of the annual compen- 
sation which shall seem to them to be just and 
reasonable for the loss sustained by any such 
claimant. 



are abolished 
may make 
claims for 
compensa- 
tion. 



6 VICT. c. 5. 20& 

Sect. 66. That it shall be lawful for the Lord r<>!«;«j,io 

Lord l/han- 

Chancellor to order the payment of an annuity ^^^JJ^j^j^ 
to be paid to any registrar, not exceeding two «"n»»«y «<> 
third parts of the yearly salary which such per- 
son shall under the Act be entitled to, if and 
when such pei'son shall be afflicted with some 
permanent infirmity disabling him from the due 
execution of his office, or shall have continued 
in the office of registrar and the office of clerk 
to the registrars for 40 years, and shall be de- 
sirous of resigning the same. 

Sect 57. That every sum awarded by way of compensa- 

1 • 1 1 A ^. ^ ^1 **o" •« Hon. 

compensation or otherwise under the Act to the Mr. Scari«u 

TT-rfci rf^ ino 1 111 to cease when 

Hon. Robert Campbell Scarlett, shall cease to he shaii 
be payable when he shall succeed to the dignity peer, 
of a peer of the united kingdom. 

Sect. 68. That if at the end of any year there Provision in 

,-, - , ,. tj« «caaeofsnr- 

shall be a surplus standmg to the credit ot pins or defi- 
" The Suitors' Fee Fund Account," after pay- f^ Fond, 
ment of the several salaries or sums of money 
charged by the Act, or by the said Act of 4th 
Will. 4, it shall be lawful for the Lord Chan- 
cellor to direct that the same shall be invested 
in the purchase of parliamentary or government 
securities, in the name of the accountant-gene- 
ral, and placed to an account, intituled, "An 
Account of Monies placed out to provide for the 
Officers of the High Court of Chancery ;" and 
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in case there shall be a deficiency, it shall be 
lawful for the Lord Chancellor to order the said 
accountant-general to make good such defi- 
ciency by carrying over a sum sufficient for the 
purpose out of the interest and dividends of the 
funds standing to the credit of the Suitors' Fund. 

Investment Scct. 59. That the surplus interest and annual 

of (turpi Q8 , ' 

interest. producc of the Suitors' Fund, beyond what shall 
be sufficient to answer the purposes of this and 
the several other Acts relating to such fimd, 
shall be invested in the purchase of government 
or parliamentary securities, and placed to the 
credit of the said fund. 



Monpy Sect. 60. That if at any time the whole or 

placed oot, if i. r xi. • i J i. * 

reqaired to any part ot the monies placed out on account 
niands of of thc Suitors' Futtd shall be wanted to answer 

suitors, to be 

called in. any of the demands of the suitors of the said 
Court of Chancery, the Court may direct the 
whole or any part of such monies to be called 
in. 



Accountant- Sect. 61. That the annual sum of 150Z. being 
^onnot^ the average amount of brokerages received by 
paySve7iaoi. the accountant-gcncral of the Court of Exche- 
Suitors'Fund. qucr, bc paid by the accountant-general of the 

Court of Chancery to the credit of the Suitors' 

Fund. 
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Sect. 62. That it shall be lawful for the Lord Power to 

change 

Chancellor by any order or orders to authorise •ecaritiet. 
the change of any security or securities to be 
purchased in pursuance of the Act. 

Sect. 63. That the accountant-general of the Aecoantant- 
Court of Chancery shall annually cause to be make certain 
laid on the table of the House of Commons a 
return showing the state of the several funds 
called "The Suitors' Fund," and "The Suitors' 
Fee Fund," and the charges on the same re- 
spectively. 

Sect. 64. That in the construction of the Act imerpreta 

, tion claacc. 

the expression, " Her Majesty' shall mean and 
include the heirs and successors of her Majesty; 
aud the expression " Lord Chancellor" shall 
mean and include the Lord Chancellor, Lords 
Keeper, and Lords Commissioners for the cus- 
tody of the great seal. 

Sect. 65. That in the construction of this or Meaning of 

... terra •* bar- 

any other Act, the expression " barrister at nsier at uw" 

. "^ * . and •* bar- 

law" or " barrister," shall mean a barrister at nstcr." 

law called to the bar either in England or Ire- 
land, except where it is otherwise expressly 
provided. 
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SCHEDULES. 



The Itrtt Schedule referred to by the foregoing Act. 

Victoria, by the grace of God of the united kiagdom of Great 
Britain and Ireland Queen, defender of the faith, to the sheriffs 
of London, greeting : We command you that you omit not, by 
reason of any liberty, but that you enter the same and distrain 
the Governor and Company of the Bank of England by all their 
lands and chattels in your bailiwick, so that they, or any of 
them, do not intenneddle therewith until we otherwise command 
you ; and that you answer us the issues of the said lands, so 
that they do appear before us in our High Court of Chancery on 
the day of , to answer a certain bill of com- 

plaint lately exhibited against them and other defendants before 
us in our said Court of Chancery by complainant; 

and further to do and receive what our said Court shall then 
and there order in the premises, and that you then leave there 
this writ. Witness ourself at Westminster, the day 

of • in the year of our leign. 

Devon. 



The Second Schedule referred to by the foregoing Act, 

Cash. 

£. «. i 

The King V. Anthill 226 

Ambler, the Creditors of Ogle and 

Ambler's Account 369 13 1 

Ashton 10 18 9 

Butler, Samuel 5 

Bennett 15 

George Bennett 20 

Delamotte 1065 17 10 

FaithfuU 5 

Guy 10 
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£. ». d. 

Tbe King v. Harrison 17 9 4 

M*Geoige 71 15 9 

Mew the younger 5 

Okey 23 14 

Hoper, the Creditors of Ogle, Roper, 

and Throp's Account 28 14 6 ' 

Charles Snow 92 18 

Taylor 65 

Turner 132 12 1 

Weir 200 

Kent 10 

Wbitworth 56 17 

Norham Land Tax 17 9 8 

The Queen v. Lane 1602 

Holt 710 



The Third Schedule referred to by the foregoing Act, 

Salary. 

Tke first Registrar 2000/. per annum. 

The second, third, and fourth Regis- 
trars 1800/. per annum each. 

The fifth, sixth, seventh, and eighth 
Begistrars 1500/. per annum each. 

The ninth and tenth Registrars .... 1250/. per annum each. 

The first and second Clerks to the 
Hegistrars 800/. per annum each. 

The third, fourth, fifth, and sixth 
Clerks to the Registrars 600/. per annum each. 

The seventh, eighth, ninth, and tenth 
Clerks to the Registrars 400/. per annum each. 

The eleventh and twelfth Clerks to the 
Registrars, and any additional 
Clerks to the Registrars to be ap- 
pointed under this Act 300/. per annum each. 

The chief Clerk to the Master in Ordi- 
nary in Chancery appointed under 
this Act 1000/. per annum. 

The junior Clerk of such Master .... 150/. per annum. 
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Custody of Infants. 



As to the 2 & 3 Vict. c. 54, intituled, *' An Act to 
amend the Law relating to the Custody of 
Infants." 



The object of this Act was to enable Courts 
of equity to give access to mothers to their 
infant children, and, if it shoul() be deemed ad- 
visable, to order that such children under seven 
years of age should be delivered into the cus- 
tody of their mothers until they attain that age. 
juriges io s^ct. 1 enacts, that it shall be lawful for the 

equity may ' 

Si'^etitilTn -^^^ Chancellor and the Master of the Rolls(a), 
mithe«*to ^^ upoii ^be petition of the mother of any infant 
chiidren^and ^^ infants, being in the sole custody or control 
dren'^be*''*"" ^^ ^^^ father thereof, or of any person by his 
ie**if Mven authority, or of any guardian after the death of 
deiw'iiSg of ^^ father, if he shall see fit, to make order for 
Lultwiy amir ^^^ acccss of the petitioner to such infant or 
ihJf a'Si!"* infants, at such times, and subject to such regu- 
lations as he shall deem convenient and just; 
and if such infant or infants shall be vdthin the 
age of seven years, to make order that such 

(a) la re Taylor, 10 Sim. 291, it was determined that the 
Vice Chancellor has jurisdiction to make ciders under this Act, 
although the Lord Chancellor and Master of the Rolls are alone 
mentioned in it. ... 



2 & 3 VICT. c. 54. 215 

infant or infants shall be delivered to and remain 
in the custody of the petitioner until attaining 
such age^ subject to such regulations as he 
shall deem just. 

Sect. 2. That in all complaints made under Affidavits to 

be rccdved 

the Act, the Lord Chancellor or Master of the and parties' 

deposing 

Rolls may receive affidavits sworn before any fa»«eiy, to be 

•^ . '' deemed 

Master in ordinary or Master extraordinary ofp^^'^yo' 

*' ^ perjary. 

the Court of Chancery, and that any person 
deposing falsely in such affidavits shall be 
deemed guilty of perjury. 

Sect, 3. That all orders under the Act may Orders may 

, •'be enforced 

be enforced by process of contempt. »>y process of 

^ * ' contempt. 

Sect. 4. But that no order shall be made Mothers 
under the Act whereby any mother against aduuer7e»t" 
whom adultery shall be established by iudg:- entitled lo 

•^ . - . , ** . ° - the benefit of 

ment m an action of crim, con. at the suit oi the Act. 
her husband, or by the sentence of an eccle- 
siastical court, shall have the custody of or 
access to any infant. 
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CHAPTER IV. 



The Acts of 11 Geo. 4 «f 1 Will. 4, c. 40, the 
11 Geo. 4 ^ 1 Will. 4, c. 46, the 11 Geo. 4 
^ 1 Will 4, c. 47, the 11 Geo. 4 ft 1 WillA, 
c. 60, Me 4 ft 5 Will. 4, c. 23, the IS; 2 Vict 
c. 69, awrf Me 11 Geo. 4^1 PTi/Z. 4, c. 66(a). 

Undisposed of Residues. 



As to the 1 1 Geo. 4 & 1 Will. 4, c. 40, intituled, 
** An Act for making better Provision for the 
Disposal of Undisposed of Residues of the Effects 
of Testators." 

At law, before the passing of this Act» exe- 
cutors were entitled to the whole residue of 

(a) This chapter contains a notice of the Acts usually deno- 
minated " Sugden^s Acts," and of the Acts passed to explain or 
extend the provisions of certain parts thereof (except the 11 Geo. 
4 & 1 Will. 4, c. 36, and the 2 Will. 4, c. 58, relating to com- 
mitment by Courts of equity for contempt and taking bills pro 
eonfetso, which have been before set forth). It has been deemed 
more convenient to arrange them in a great measure chronolo- 
gically, although in point of importance the 1 1 Geo. 4, c 47, 
and 1 Will. 4, c. 60, might perhaps be considered entitled to 
prior attention. 
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their testator's personal property undisposed of 
by his will ; but Courts of equity had deter* 
mined that executors were only so entitled^ in 
cases where it did not appear to have been 
their testator's intention to exclude them from 
the beneficial interest therein. The effect of 
this Act is to extend the principle thus recog- 
nised by Courts of equity, and to make them 
trastees of such residue for the person or per- 
sons (if any) who would be entitled to the tes- 
tator's personal estate under the statute of dis- 
tributionsy if he had died intestate. It enacts, 

Sect. 1. That when any person shall die After the ut 
after the 1st of September next after the passing isso, exe- ' 
of the Act, having by his or her will, or any deemed 
codicil or codicils thereto, appointed any person any redidae 

... 1 undisposed of 

or persons to be his or her executor or exe- for person* 

entitled ander 

cutors, such executor or executors shall be •»>« stamte of 

J ' . Disiribntions, 

ueemed by Courts of equity to be a trustee or aniewotber- 

"' . wise directed 

trustees for the person or persons (if any) who ^y i*»« '^'"• 
would be entitled to the estate under the Statute 
of Distributions, in respect of any residue not 
expressly disposed of, unless it shall appear by 
the will, or any codicil thereto, the person or 
persons so appointed executor or executors was 
or were intended to take such residue bene- 
ficially. 

Sect. 2. But that nothing in the Act shall i«fot to street 
affect or prejudice any right to which any exe- cotoA whe"" 

L 



tke reikloe. 
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there u not cutor, if the Act had not been passed , would 
Mtiil^o have been entitled, in cases where there is not 
any person who woald be entitled, to the tes- 
tator^s estate under the Statute of Distributions, 
in respect of any residue not expressly disposed 
of- 

Sect. 3. That the Act shall not extend to 

Scotland. 



Illusory Appointments. 



As to the 1 1 Geo. 4 & 1 Will. 4, c. 46, intituled 
" An Act to alter and amend the Law relating to 
Illusory Appointments." 



The object of this Act is to take away the 
jurisdiction assumed by Courts of equity of de- 
claring void appointments made in exercise of 
powers where it was conceived the appointment 
was only illusory. Thus, where a power of ap- 
pointment was given over a sum of money to a 
father in favour of his children, and he ap- 
pointed only a very inconsiderable portion in 
favour of one or several of such children. Courts 
of equity considered that such an appointment 
was not according to the intention of the original 
donor, and therefore, although good at law, it 
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was held to be bad in equity. This Act restores 
the common law to its full force, and declares. 

Sect. 1. That no appointment, which after lunMry ap 
the passing of this Act shall be made in exer- Sot'tobe 

^ ,t 'a A ' M impeached in 

cise of any power or authority to appomt any equity, 
property, real or personal, amongst several 
objects, shall be invalid or impeached in equity, 
on the ground that an unsubstantial, illusory, or 
nominal share only, shall be thereby appointed 
to devolve upon any one or more of the objects 
of such power ; but that every such appoint- 
ment shall be valid and effectual in equity as 
well as at law, notwithstanding that any one or 
more of the objects shall not thereunder or in 
default of such appointment take more than an 
unsubstantial, illusory, or nominal share of the 
property subjected to such power. 

Sect 2. But that nothing in the Act shall Not to iiftct 

^ • !• n* A ... , , any deed, &c. 

prejudice or affect any provision m any deed, declaring the 
will, or other instrument creating any such tiiesimre; 
power, which shall declare the amount of the 
share or shares from which no object of the 
power shall be excluded. 

Sect. 3. Nor be construed to eive any other Nor to giv« 

I'l- /. /T» . any Other 

▼ahdity, force, or effect to any appomtment effect to any 

aL r • 111 11*^ appointment 

toan such appomtment would have had if a (h»n <he 
Substantial share of the property affected by the »»«»« »"»d. 
power had been thereby appointed to or left 

l2 
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unappointed to devolve upon any object of 
such power. 



Payment of Debts out of Real Estate. 



As to the 1] Geo. 4 & 1 Will. 4, c. 47, intituled, 
" An Act for consolidating and amending the 
Laws for facilitating the Payment of Debts out of 
Real Estate." 



The principal object of this Act was to extend 
the relief afforded to creditors against the real 
estate of their debtors. By the 3 & 4 Will, k 
M. c. 14y it was enacted^ that creditors by 
bond and specialty might maintain their actions 
of debt against the heirs and devisees of obligors; 
and thus the remedy which before that statute 
enabled creditors to claim payment of their 
debts out of an estate in fee simple descended 
to an heir at law, was enlarged so as to give 
them the same right against a devisee. But 
that statute was held to apply only to bond 
debts and covenants for the payment of sums 
certain, and it did not afford any relief in cases 
where there happened to be no heir, the right of 
action given by it being only against the devisee 
and heir. The present Act removes both these 
defects,' enabling creditors (sect. 3) to recover 
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upon bonds, covenants, and other specialties^ 
and declaritig (sect. 4) that if there be no heir 
actions may be maintained against the devisee. 
It also materially assists the remedies given to 
creditors both at law and in equity, by abolish- 
ing the right of parol to demur (a), and enabling 
Courts of equity to order infants to convey 
where estates are sold for the purposes of this 
Act. 

The following are its principal provisions : — 
By Sect. 1, the Acts of 3 ^ 4 Will. * M. 
c. 14, 6 * 7 Will. 3, c. 14, 4 Anne, c. 5 (/.), 
and 47 Geo. 3, c. 74, are repealed. 

Sect. 2. All wills and testamentary limita- .^r prevent- 

. **'B fraud* on 

tions, dispositions, or appointments concerning JJjJJ*^ *y 
lands. Sec, shall be deemed or taken (only as l^\* win. 
against such person or persons, bodies politic ••^ 
or corporate, and his and their heirs, successors, 
executors, administrators and assigns, and every 
of them, with whom the person or persons making 
any such wills or testaments, limitations, dispo^ 
sitions, or appointments shall have entered into 
any bond, covenant, or other specialty, binding 
his, her, or their heirs) to be fraudulent and 
void. 



(a) At to the origin and effect of parol demurring, see p. 225, 
po$u 
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Creditors Sect. 3. And every such creditor may main- 

upon bond*, tain his action of debt, or covenant^ upon the 

3&4Wiu. said bondsy coveriants and speciiUties, against 

B. 3. ' ' ' the heir and heirs at law of such obligor or 

obhgorSy covenantor or covenantors, and such 

devisee and devisees, or the devisee or devisees 

of stick Jirst-mentioned devisee or devisees, 

jointly, by virtue of the Act. 

If no heir, Scct 4. If there shall be no heir at law, 
^ee.*' * actions may be maintained against the devisee 
solely. 

Limiuiions, Sect. 5. Limitations, or appointments, de- 
tions &c., vises, or dispositions for portions, or just debts, 

not affected. , /i. . w v ' ^ 

3 & 4 Will. & not to be anected (a). 

M. c. 14, ^ ' 

(a) Where there is a devise for the payment of debts, the 
case is taken oat of the statute, and the creditor can come only 
as the will directs. — Miller v. Horton, 1 Cowper, C. C. 45 ; 
Plunket V. Pensoa, 2 Atk. 292 ; Lingard v. Lord Derby, 1 Bro. 
C. C. 311 ; Earl of Bath ?. Earl of Bradford, 2 Ves. 677 ; and 
a charge for payment of debts being tantamount to a devise for 
the same purpose, the estate so charged will be deemed equitable 
assets.— Bat<«y v. Elkim, 7 Ves. 325 ; Ball v. Harrie, 4 Myl. 
& Cr. 267. Bat if the devise for payment of debts does not 
provide for such payment in a practicable manner it does not 
take the case out of the statute. — Hughes v. Doulbtn, 2 Bro. C.C. 
614. 

Where an estate is devised generally for payment of debts, or 
subject to debts, simple contract creditors are entitled equally 
with erf ditors by specialty ; and if any of the creditors by spe- 
cialty have exhausted any part of the testator's personal estate 
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Sect. 6. Heir at law to be liable for any debt^ Heir luut 
or covenant J although he may gell the estate th^odiMtate 
before action brought, and execution may be vnkm. ^ 
taken out upon any judgment obtained to the m.c14, 
value of the land sold ; but lands, &c. bond fide 
aliened before action brought shall not be Uable 
tOBQch execution. 

Sect. 7. Where any action of debt or cove- Heir nmy 
nant upon any specialty is brought i^ainst the per duemL 
heir he may plead rienper descent. m. c. i4, * 

Sect. 8. Devisees to be liable in the same Devisees 
manner as heirs, notwithstanding the lands, &c, i^raUen^S. 
devised to them shall be aliened before the m. «. u, 
action brought. 

Sect. 9. Traders dying seised of or entitled Traders* es. 
to any lands, &c. not charged by their wills, assets to be 

J . , , . . nil 1 admioistered 

or devised subject to payment of debts, and in equity, 
which would be assets for payment of specialty 74, s. i*. 
debts, the same shall be assets to be adminis- 
tered in Courts of equity for the payment of 
dl their just debts, as well simple contract as 



10 satisfaction of their debts, they cannot receive any further 
satisfactioQ oat of the testator's real estate, constituting equitable 
*^t8, ontil the simple contract creditors are placed pari passu, 
(^fling Y, Lee, I Vern. 63 ; Plunket v. Penson, 2 Atk. 293. 
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specialty ; but creditors by specialty shall be 
paid first (a). 

(a) By statute 3 & 4 Will. 4, c. 104, the provisions in this 
section are extended totidem verbis to all persons dying seised of 
or entitle! to lands, &c., so that now the real estate of persons 
dying indebted is rendered subject to all their debts, though spe- 
cially creditors have the priority. 

The elTect of these statutes is to render the heir and devisee 
liable to the same suits in equity, at the suit of a simple contract 
creditor, as they were before liable to at the suit of a special 
cteditor, where the heir was bound. But the purchaser from an 
heir or devisee, being before the statutes bound to see to the 
application of his purchase-money, in satisfaction of legacies 
charged on the land by the devisor, notwithstanding the exist- 
ence of specialty debts, which were to be paid out of the land ; 
and the statutes having made no difference in this respect, the 
purchaser from an heir or devisee is still bound to see to the ap- 
plication of his purchase-money in satisfaction of legacies charged 
on the land, where there is no prior charge for the payment of 
debts. — Horn v. Horn, 2 Sim. & Stu. 444. 

Until lately it was considered doubtful whether the same prin- 
ciple was not applicable to a case where there was a charge in 
the will for payment of debts and legacies, and the purchaser 
had notice prior to the completion of his purchase, that all the 
debts had been paid, Johnson v. Kennett, 3 Myl. & K. 624; 
but in a recent case, in which the editor was counsel. Lord 
Langdale determined that where there is a general charge for 
payment of debts, legacies, and even annuities, the purchaser is 
not bound to see to the application of his purchase-money, pro- 
vided there were debts due from the testator at his death, though 
the purchaser have express notice that all such debts have been 
paid, for that the charge has reference to the state of things at 
the testator's death.— Page v. Adam, Rolls, July 30th, 1841 ; 
Leg. Obs. v. 22, p. 427. 

This decision, it is conceived, has materially weakened the 
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Sect. 10. Where any action, suit, or other Paroi sbxii 
proceeding for the payment of debts or any S? or^iJJinrt 
other purpose, shall be commenced or prose- 
cuted by or against any infant under twenty- 
one, either alone or together with any other 
person or persons, the parol shall not demur, 
but such action, suit, or other proceeding shall 
be prosecuted and carried on in the same 
manner and as effectually as any action or suit 
could before the passing of the Act be carried 
on or prosecuted by or against any infant, 
where according to law the parol did not 
demur (a). 



aatbority of Horn v. Horn, supra, for the statutes 1 Will. 4, c. 
47, and 3 & 4 Will. 4, c. 104, having in effect created a general 
charge for payment of debts, there do not appear to be any 
stronger grounds for requinng a purchaser to see to the applica- 
fion of bis purchase-rooney in a case where the charge is created 
by the statute, than where it is created by the testator. — See 
also Eland v. Eland, 4 Myl. & Cr. 427. 

(a) With reference to this section, it is to be observed, that 
the practice of giving a day to an infant to show cause against a 
decree after be comes of age, is not affected by the Act. This 
practice and that of parol demurring are so often confounded to- 
gether, and treated as syuonymous, although a material differ- 
ence has always existed between them, that it may be useful to 
give a short explanation of the origin of parol demurring, and to 
show in what cases the practice of giving a day has been distin- 
guished from it, and is still retaioed. 

By die feudal law, daring the subsistence of wardships, the 
estate of the heir in chivalry was duiing his minority in the 

l5 
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intenu may Sect, 1 1 • Where any suit hath been or shall 
to Moveyf be instituted in a Court of equity for payment 



hands of the gaardian, who took the whole profits of it to him- 
self; when therefore an action was brought against an in£snt 
heir, he was entitled to pray the parol to demur, which was a 
plea of nonage, in stay of the creditor's action, and the efiect of 
it was to suspend all proceedings till the infant's fall age. This 
plea was allowed not merely on account of his inability to defend 
himself by reason of his infancy, but from an absolute deficiency 
of funds arising out of the feudal tenures. The pri¥Uege came 
to be extended to other heirs besides those in chi?aliy, but in 
what manner is now unknown, its history being lost in antiquity. 
So where there were several heirs at common law, and one an 
infant, the parol would demur as to all ; because as all were to 
contribute, it would have been hard that the adults should plead, 
and have judgment and execution against them, when they 
could not have contribution from the infant. — Com, Digett 
Pleader, So in Co. LitL 290 a, it is said, " If a roan have judg- 
ment against him for debt, &c. and dieth, his heir within age, 
or having two daughters, and the one within age, no execution 
shall be sued of the lands by elegit during the minority, although 
the heir be not specially bound, but charged as terretenant '" 
and moreover in some cases the parol would demur even againtt 
the infant, as where a naked right in fee descended from any 
ancestor to an infant, in an action ancestorial by the infant heir, 
the parol was entitled to demur. — PUukett v. Beeby, 4 East, 
491. 

As equity follows the law, the same privilege was reoognind 
in Courts of equitable jurisdiction ; and although in some mea- 
sure affected by the 47 Geo. 3, c. 74, in favour of creditors of 
a testator who was a trader, and liable to the bankrupt laws, it 
was not materially infringed upon until the passing of the 1 
Will. 4, c. 47 i but by the next section (sect. 11) of the latter 
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of any debts of a person deceased, to which 
his heir, or devisee, may be liable, and such 

Act it will be teen that Courts of equity are empowered, in caaei 
wbere decreea shall be made for the sale of estates liable to the 
payment of debts, to direct infant heirs to convey. 

The eflfect, then, of this statute is to prevent a total suspension 
of proceedings affecting the interests of infants at law or in 
equity, by parol demurring, but except in the instances specially 
piofided for by the 11th section, the privilege recognited by 
Coarts of equity, of allowing the infant a day, remains untouched. 
We are now, therefore, to ascertain in what cases a day was 
given to infants where the parol, before the passing of this Act, 
did not demur, because in all such cases infants have the same 
right of supervision after they attain twenty-one, as they bad 
wben parol demurrer was in full force. The principal examples 
will be found in suits against infants for foreclosure and parti- 
lu>o, for in these a day has always been given, although the 
parol might not demur ; but it may also be stated, that in all 
caies where a conveyance is required from an infant heir, the 
une rale has been followed *, see Spencer v. Boys, 4 Ves. 370 ; 
Uvedale v. UvedaU, 3 Atk. 117 ; Price v. Carver, 3 Myl. & Cr. 
162 ; in the latter of which the distinction between parol demur- 
ring and giving a day is roost clearly shown. The bill in that 
cue was filed by an equitable mortgagee of copyhold property, 
<»i it prayed a foreclosure. At the hearing before the Chan- 
nllor, on the 8th of April, 1837, his Lordship made the usual 
decree for a foreclosure, but some of the parties interested in the 
^nity of redemption, and who were defendants to the suit, being 
infants, a question arose in drawing up the decree whether they 
were to have a day to show cause against the decree when they 
ihonld attain twenty-one. Lord Cottenham, after referring to 
^ form of the decree, said : " That the defendants would have 
^ a day to show cause, according to the course hitherto par- 
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Court shall decree the estates liable to such 
debts, or any of them, to be sold for satisfaction 

sued, is quite clear, the decree being both to foreclose aod to 
procure a conveyance from the infants. But it is said, that the 
statute 11 Geo. 4 & I Will. 4, e. 47, s. 10, has altered the 
course of proceeding. That statute only enacts that the paid 
shall not in future demur. If the parol demurring and the giving 
a day to an infant be synonymous terms, then this statute has 
prohibited the giving a day in future ; but if the terms be not 
synonymous, then the statute does not affect the practice ia 
question in this case. I have always conceived that the parol 
demurred in equity in those cases only in which it would have 
demurred at law. The origin and limits of this course of law 
are well explained in Plaskett v. Beeby, 4 East, 491, and the cases 
there put of the parol demurring have no reference to the cases 
in equity in which s day is given to an infant to show cause; 
indeed the shape of the decree in the two cases is perfectly dif- 
ferent. When the parol demurs in equity, nothing is done to 
affect the infant, but when a day is given the decree is complete, 
but the infant has a day given to show cause against it, and if 
he do not show good cause within the time specified, he is bound. 
In some cases, indeed, the distinction is most apparent, the 
Court deciding that the parol did not demur, and therefore 
making the decree, but giving the infant a day to show cause. 
In Uvedale v. Uvedale, 3 Atk. 117, Lord Hardwicke pats a case 
in which the parol could not have demurred, but the in^int 
would have had a day given. So in ChapUn v. Chaplin, 3 P. 
Wms. 368, it was held that the parol did not demur, but the 
legal estate being in the son, could not have been got from him 
till twenty-one, and the decree must have given him a day to 
show cause. In Fountain v. Cain, 1 P. Wms. 504, there vras a 
trust to pay debts, and the parol did not demur, bat a day was 
given to the infant. Powel v. JRo6tRt, 7 Yes. 209, was a case ia 
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of such debt or debts, and by reason of the in- 
fancy of any such heir or devisee, an immediate 

-m- _ _ --    ~ • — ~^ I 1 

which the parol demarred, and no sale was directed till the heir 
attained tweDty-ooe. Id Pope v. Gwyn, 8 Ves. 28, n. ; 2 Dick« 
683 ; the assets were held to be equitable and the parol did not 
demur, but a day was given to the infant heir. Spencer v. Boyes, 
4 Ves. 370, was not a case of the parol demurring, but a day to 
show cause was given to the infant heir. All cases of foreclo- 
sure and partition, and all others in which a conveyance is re- 
quired from an heir, except those in which the parol would 
demur at law, are cases in which a day is given, but the parol 
does not demur. Of all such cases the statute takes no notice, 
and affords no remedy for them, eicept that by the lltfa section 
it enables the Court to take from the infant the legal estate of 
property decreed to be sold for the payment of debts, but for that 
purpose only, in all other cases in which a conveyance is re- 
quired from an infant, the law remains as before, and the prac- 
tice, therefore, must remain the same. There must be a decree 
for the infant to convey at twenty-one, and he must have a day 
to show cause as before. 

In conformity with the principles established by the cases 
just referred to, and with the enactment contained in the section 
now under consideration, it has been held, that where a bill is 
^led by an equitable mortgagee for a sqU of the mortgaged pro- 
perty, and a decree for sale is obtained, an infant heir, who is a 
defendant to the suit, is not entitled to the usual allowance of 
ux months after he comes of age to show cause against the 
decree, although, as we have seen, he would still be allowed a 
day, if the decree were for a foreclosure instead of a sale.—- 
StkoUfield V. Heafield, 7 Sim. 669. 

By the 30th of the General Orders of the Court of Chancery, 
nude the 26th of August, 1841, in pursuance of the Acts of 
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conveyance thereof cannot be compelled, sach 
Court may direct such infant to convey such 
estates so to be sold to the purchaser or pur- 
chasers thereof, and in such manner as the said 
Court shall think proper; and every such infant 
shall make such conveyance accordingly (a). 

4 Vict. c. 94, and 4 & 5 Vict. c. 52, it is declared, that in aJl 
suits concerning real estates vested in tnistees by devise, and 
such tnistees are competent to sell and give discharges for the 
proceeds of the sale, and for the rents and profits of the estate, 
such trustees shall represent the persons beneficially interested 
in the estate, or the proceeds, or the rents and profits, in the 
same manner and to the same extent as executors or adminis- 
trators in suits concerning personal estate represent the persons 
beneficially interested in such personal estate; and in such cases 
it shall not be necessary to make the persons beneficially inte- 
rested in such real estate or rents and profits parties to the suit 
And by the 31st of the same orders it is also declared, that in 
suits to execute the trusts of a will, it shall not be necessary to 
make the heir at law a party. 

(a) In Smethunt v. Longtoortht 2 Keen, 603, it was held, 
that this statute did not empower a Court of equity, even for the 
benefit of the infant heir, to direct a mortgage of his real estates 
for payment of the ancestor*s debts to which it was liable ; but 
now by stat. 2 & 3 Vict. c. 60, s. 1, Courts of equity are em- 
powered to direct mortgages as well as sales of estates for the 
purposes above mentioned ; and by sect 2 of the same statute it 
is declared that the surplus (if any) of the money raised by any 
such sale or mortgage which shall remain after answering the 
purposes for which the same shall have been raised, and defray- 
ing all reasonable costs and expenses, shall be considered in all 
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Sect 12. The Court may order persons having Penons bav- 
a life interest to convey the fee of lands, Sec. terest may be 
where a decree shall be made under the Act convey tbe 
for the sale thereof for the payment of debts (a). 

Sect. 13. Act of 33 Geo. 2, made by the par- 33Geo.»(i.) 
liament of Ireland relating to debts due to affected, 
bankers, not to be aiTected. 

respects of the same nature, and descend in the same manner as 
the estate, or the lands, &c. so sold or mortgaged. 

An infant devisee in tail may be ordered to convey under the 
above (lltb) section.— Penn^ v. Pretor, 9 Sim. 135. 

In a decree against the infant heir /or sale of an estate subject 
to an equitable mortgage, a day is not to be allowed for the 
iofimt to show cause against the decree on attaining his majo- 
rity— 4ecu«, in a decree of foreclosure. Scholefield v. Heafield, 
7 Sim. 669, see p. 229, ante. And if a sale take place under the 
decree, and the mortgagee having permission to bid, become the 
porchaser, the infant heir will be ordered to convey. — S.C. 8 Sim. 
470. 

Ao infant tenant in tail of estates directed to be sold for 
the payment of debts, will be ordered under this section to 
convey to a purchaser. — Radeliffe v. Eeclet, 1 Keen, 130. 

An application in a creditor's suit under the above section (11) 
for an infant heir or devisee to convey, must be made by petition 
and not by motion. — Anon, 1 Y. & C. 75. 

(a) By the statute 2 & 3 Vict. c. 60, s. 1, the powers given 
by that Act and the 11 Geo. 4 and 1 Will. 4, c. 47, are declared 
to authorize the sales and mortgages above referred to to be made 
in cases where such tenant for life, or other person having a 
limited interest, or such first executory devisee, as above men- 
tioned, is an infant. 
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Conveyances^ b;c. by Trustees^ S^c, 



As to the Act 1 1 Geo. 4 & 1 Will 4, c. 60, intituled 
*' An Act for amending the Laws respecting 
Conveyances and Transfers of Estates and Funds 
vested in Trustees and Mortgagees, and for ena- 
bling Courts of Equity to give effect to their 
Decrees and Orders in certain cases." 



Prior to the passing of this Act the law relat- 
ing to conyeyances by or on the behalf of 
infant or lunatic trustees and mortgagees, and 
of trustees out of the jurisdiction or refusing to 
act, was principally governed by the Act 6 G.4, 
0.74; but the powers of that Act were found 
to be wholly ineflScient for many of the cases of 
daily occurrence requiring the assistance of a 
Court of equity. In Dew v. Clark(a) it was 
determined that the 6 Geo. 4, c. 74^ applied 
only to trusts created by express declaration, 
and hence the numerous instances of construc- 
tive trusts wete left in a state of uncertainty 
and suspense. Thus where an estate was sold, 
and the vendor died before conveyancCi leav- 

(a) 4 Ross. 514. 
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ing an infant heir, the Court of Chancery had 
no power to compel the heir to perform the 
contract, the heir not being deemed a trustee 
for the purchaser; but under the 11 Geo. 4 
and 1 Will. 4, c. 60, the representatives of ven- 
dors, and also nominal purchasers, are deemed 
trustees, and may be ordered to convey, al- 
though infants, after a decree for specific per^ 
formance. 

In like manner tenants for life of settled pro- 
perty, contracted to be sold, may be directed to 
convey the fee-simple after a decree for specific 
performance. 

This Act also contains an extremely valuable 
provision for enabling Courts of equity to ap- 
point new trustees of charities on the death of 
the trustees in whom the charity estates may 
have been vested. 

The sections of the Act which have extended 
the provisions of the 6 Geo. 4, c. 74, are the 
12th, 14th, 16th, 17th, 18th, 19th, 2Snd and 
23ni. 

The enactments to which it is important that 
general attention should be directed are the fol- 
lowing : — 

Sect. 1. By this section the former Acts re- 
lating to conveyances by infants or lunatic 
trustees are repealed. 
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Sect, 2 contains rules for the interpretation of 
the Act. 



Committee or By Sect. 3 it is enacted, that where any per* 
tMrw^^rt- son seised or possessed of any land (a) upon 
diSetiM of any trust, or by way of mortgage, shall be 
lor, may c»n- luuatic, the committec of the estate of such 
V&o. A, person, by the direction of the Lord Chancellor, 
may convey such land in the place of such 
trustee or mortgagee, to such person and in 
such manner as the Lord Chancellor shall think 
proper; and every such conveyance shall be as 
effectual as if the trustee or mortgagee being 
lunatic had been of sane mind, and had exe- 
cuted the same (&). 

Lord Chan- Scct. 4f. Where any stock(c) shall be stand- 
d^t^o*^^ ing in the name of any person who shall be 

(a) By the rules for the iDterpretatioD of the Act (sect. 2) it 
is declared, that the several provisions contained in it relating 
to land shall include any manor, messuage, tenement, heredita- 
ment, or real property of whatever tenure, and property of eveiy 
description transferred otherwise than in books kept by any com- 
pany or society, or any share thereof or interest therein. 

(6) The Vice Chancellor has no jurisdiction under the Act 
to make any order in cases of lunatic trustees or mortgagees, 
beyond directing a reference to the Master in the first instance.— 
Anon, 5 Sim. 322. 

(e) By the interpretation clause (sect. 2) the provisioDS le* 
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, I, 
lunatic as a trustee or executor alone or jointly ">"«« ^t 

•' •' looatlc trot- 

with any other person, or shall continue to be {J^j^fwIS*' 
standing in the name of a deceased P^^on jjjj«^j"Jj^j 
whose executor shall be lunatic, or shall bej*^^*^ 
otherwise vested in or transferable by any per- *•'*» •••• 
son who shall be lunatic for the benefit of some 
other person, the Lord Chancellor may direct 
the committee of the estate of any such lunatic 
to transfer or join in transferring such stock to 
or into the name of such person and in such 
manner as the Lord Chancellor shall think pro- 
per ; and also to order such person appointed 
as aforesaid to receive and pay over, or join in 
receiving and paying over, the dividends (a) of 
such stock in such manner as the said Lord 
Chancellor shall direct(ft). 



lating to stock are directed to extend to any fund, annuity or 
security tiansferred in books kept by any company or society 
established or to be established, or to any money payable for the 
discharge or redemption thereof, or aoy share or interest therein, 
and those relating to a lunatic, to any idiot or person of un- 
sound mind or incapable of managing his affairs. 

(a) By the above clause all provisions relating to dividends 
are to extend to interest or other annual produce. 

(6) Upon an application under this Act for a transfer of 
stock standing in the name of a lunatic trustee, the Lord Chan- 
cellor will not adopt the facts as found in the proceedings in a 
sait in the Court of Exchequer, bat will require them to be 
ascertained by the usual reference. — Re Prideaux, 2 MyJ. & Cr. 
640. 

Where two sums of 4000/. and 2500/. were assigned to three 
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Lord chaa- Scct, 6. Where any such person as aforesaid 

cellor may ^ ^ J r 

direct con- beincr lunatic shall not have been found such 

veyanoe or o ^ ^ 

fore hTobi- ^X ioq^^sition, the Lord Chancellor may direct 
« Geo. 4 c *^°y P^'^son whom he may think proper to 
appoint for that purpose in the place of such 
last-mentioned lunatic, to convey or join in 
conveying such land, or to transfer or join in 
transferring(a) such stock, and receive and pay 



74, S. 4. 



trustees, two of whom had died, and the survivor was a luDatic, 
although not found so by inquisition, it was determined, after 
a reference to the Master, and a report finding the above facts, 
that new trustees might be appointed in place of the lunatic 
trustee, and an order was made that a person approved by the 
Master should assign the trust funds to such new trustees.-^ 
Re Welch, 3 Myl. & Cr. 293. 

Should it be desirable to ascertain the principles upon which 
the Court acted previous to the passing of the recent statutes, 
the cases of Sims v. Naylor, 4 Ves. 360 ; Ex parte Cttm>, 
in re Hubbard, 1 Jac. & W. 642, may be referred to with ad- 
vantage. 

(a) By the interpretation clause (sect. 2) all provisions tt* 
lating to a conveyance are declared to include any fine, leco- 
very, release, surrender, assignment or other assurance, and all 
acts, deeds and things necessary for making and perfecting the 
same ; and those relating to a transfer, any assignment, pay- 
ment, or other disposition. 

The Act was not intended to apply to cases in which the fact 
of the incompetency of the individual from whom a conveyance 
or transfer is sought isvontested. Hence where a reference bad 
been obtained to ascertain whether the trustee named in the 
petition was a lunatic, and whether he was a trustee within the 
meaning of the Act ; and the Master found that he was not a 
lunatic, the Chancellor refused to interfere further, although the 
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over the dividends thereof; but where any sum 
of money shall be payable to such lunatic, no 

report was objected to. — In thM matUr of Michael Walkir, 
5 Jttf. 671 ; S.C. 1 Cr. & Phil. 147. 

In the matter of Piggott, 2 Russ. & M. 683, the Lord Chao- 
cellor stated that the reference upder this section ought to com- 
prise the following points, viz. : — 

1st. An inqairy whether the alleged trustee or mortgagee was 
an idiot, lunatic or of unsound mind, or incapable of managing 
his affairs ; and if so, 

2dly. Whether he was seised or possessed of the estate, &c.in 
the petition nventioned, or of any and what parts thereof, either 
alooe or jointly with any other and what persons as a trustee or 
trustees, upon any and what trusts, or by way of any and what 
mortgage, and for whom, within the meaning of the Act. 

3dly. Whether the alleged lunatic trustee or mortgagee took 
any and what beneficial interest therein. 

4thly. Whether there was any and what power or authority 
under the deed or instrument by virtue of which the alleged 
laoatic became a trustee or mortgagee to appoint a new trustee 
or trustees ; and if not, then 

5thly. A direction to inquire and certify who was a proper 
penon or persons to be appointed such new trustee or trustees 
in the room of ; and also 

6thly. To appoint a proper person to convey to such new trus- 
tee or trustees. 

Semhle, the expenses of proceedings under this Act for the 
purpose of obtaining a re-conveyance of a mortgaged estate 
from a mortgagee of unsound mind, but not found such by in- 
quisition, are to be borne by the mortgagor. In the matter of 
ifam,ii7,lCr.& Phil. 142. 

After an order made on petition has been drawn up in con- 
formity with the prayer of the petition, the Court will not allow 
the petition and order to be amended, but a new petition must 
he presented, praying that the order may be varied. Id, 
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such last-mentioned order shall be made if such 
sum of money shall exceed 700 Z.; and where 
any sum not exceeding 7002. shall be payable 
to such lunatic^ and any such order shall be 
made, the Lord Chancellor shall direct to whom 
and in what manner the money so payable shall 
be paid. 



Infant troi- 
tee« or mort- 
gagees may 
convey by 
direction of 
the Coort of 
Chancery. 
Geo. 4, 
c. 74, t. 9 



Sect. 6. Where any person seised or pos- 
sessed of any land upon any trust or by way of 
mortgage, shall be under twenty-one, such 
infant may by the direction of the Court of 
Chancery convey the same to such person and 
in such manner as the Court shall think proper; 
and every such conveyance shall be as effectual 
as if the infant trustee or mortgagee had been 
at the time of making or executing the same of 
the age of twenty-one years (a). 



(a) The executors of a mortgagee in fee who had died intes- 
tate as to his real estate, leaving an infant heir, having in exer- 
cise of a power in the mortgage deed agreed to sell the estate, 
the heir was ordered, on a petition presented by the execntoit 
under this section, to convey the estate to the purchaser. — Is tht 
matter of Kentt 9 Sim. 501. 

Where a decree for foreclosure and sale had been obtained by 
a mortgagee, who afterwards died, leaving an infant heir out of 
the jurisdiction, such infant heir was held to be a trustee within 
the meaning of the 6th, 8th and 1 8th sections. — PreruUrgoit v. 
Eyre, I Lloyd & Gould, 1 1. See stat. 3 & 4 Will. 4, c. 23, and 
1 & 2 Vict. c. 69, p. 260 to 266, pott. 

A testatrix directed certain funds to be transferred io the Bank 
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Sect. 7. Infant trustees, or mortgagees of land }}' ^ *>»« 

' ^ o CoDrti of 

situated within' the jurisdiction of the Courts, of Jj»«j«f^^ 
Lancaster and Durham respectively, or the prin- J„JJ**of w 
cipality of Wales, may convey by the direction c«»««'t*c. 
of those Courts (a). 

Sect. 8. Where any person seised of any land ^^^ 
upon any trust shall be out of the jurisdiction, S[,i"*^*^*^, 
or not amenable to the process, of the Court "'"•co^S*"" 
of Chancery, or it shall be unceii;ain where there "S^Jf^^^ 
were several trustees which of them was the ^q^\ 
survivor, or it shall be uncertain whether the*^^*'**** 
trustee last known to have been seised as afore- 
said be living or dead, or if known to be dead, 
it shall not be known who is his heir {b) ; or if 
any trustee seised as aforesaid, or the heir of 
any such trustee, shall neglect or refuse to con- 
vey such land for the space of twenty-eight days 

books iDto the DameH of A. B. and wife and their children, who 
were infants, for the benefit of A. H. and wife for life, with re- 
mainder to their children ; this was done, and a suit being insti- 
tuted for the performance of the trasts : Held, that the Court 
had no jurisdiction under the above Act to order the infants to 
transfer the fund into Court. — WatU ▼ Scrivens, 1 Beav. 223. 

(a) The powers given by the Act are not conferred upon the 
Courts of Chester, &c. except in this instance. 

The Courts of Great Session in Wales, and the Courts of 
Session and of Exchequer in the county palatine of Chester, are 
abolished by the 1 Will. 4, c. 70, s. 14. 

(6) By the interpretation clause (Sect. 2) all provisions re- 
ladng to an heir are declared to include any devisee, or other 
real representative by tbe common law, or by custom, or other- 
wise ; and those relating to an executor, any administrator, or 
other personal lepresentAtive. 
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next after a proper deed for making such con- 
veyance shall have been tendered for his execu- 
tion by, or by an agent duly authorized by, any 
person entitled to require the same ; then and in 
every or any such case the Court of Chancery 
may direct any person whom such Court may 
think proper to appoint for that purpose, in the 
place of the trustee or heir, to convey such land 
to such person and in such manner as the said 
Court shall think proper; and every such con- 
veyance shall be as effectual as if the trustee 
seised as aforesaid or his heir had made and 
executed the same (a). 



(a) In Price v. Dewhurst, 8 Sim. 617, it was beld» that tbe 
object of this Act being to provide means for coaveyiog the legal 
interest only in property, an assignment of a mortgage debt by 
the creditor is not within tlie Act, nor does the Act apply to con- 
Teyances out of the queen's dominions. 

A. being seised of the equity of redemption of lands in N. and 
also of the legal estate, as heir to his father, to whom be bad 
mortgaged the lands in fee, devised his estates in N. and else- 
where to trustees in trust to sell : Held, that the legal estate io 
the mortgaged property did not pass by the will, but on the 
death of the testator became vested in his heir-at-law, who was 
a trustee thereof within this Act. — Ex parte Manhall, 9 Sim. 
666. 

In re Merry, 1 Myl. & K. 678, it was held, that this statute 
can only be intended to apply to a cestui que trust, who is named 
in the instrument upon which his title depends, or to a person 
who claims directly under a cestui que trust, so named, as rsal or 
personal representative, or as assignee \ but In tkM nustter oftkeDe 
Clifford estates, 2 Myl. & K. 624, the decision in Be Merry was 
questioned, and a more extended construction given to tbe Act 

In a recent case before tbe Vice Chancellor, in which tbe 
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Sect 9. Where any person possessed of any wbere 

11/. n 111 *""'«*» of 

land for any term of years upon any trust shall leuehoid 

^^ '' |_ -^ estates out of 

editor was counsel for the cestui que trusts^ where one of two 
trustees appointed by a will was out of the jurisdiction, and the 
ctstui que trutU were all named in the will, a petition was pre- 
sented for the appointment of a trustee in the place of the trustee 
residing out of the jurisdiction, and it was asked that an order 
might be made in the first instance without the usual reference 
to the Master, upon the production of affidavits identifying the 
eatui que trusts, and verifying the fact of the trustee being out 
of the jurisdiction, but his Honor refused to make the order with- 
out a reference. — In the matter of Tate, Leg. Obs. v. 22, p. 237. 

Where a person has been ordered, under this section, to con- 
vey trust property in the place of a refusing trustee, it is not ne- 
cessary that he should execute a new deed reciting' the order, but 
he may execute . the deed tendered to the trustee, and it should 
be expressed in the attestation clause that he has executed it in 
tbe place of .the trustee, in pursuance of the order. — Ex parte 
Foley, 8 Sim. 395. 

This section relates to cases in which conveyances are to be 
made, not where sales are to be efiected, and therefore where a 
testator devised certain freehold estates to his three sons in trust 
to sell, and, one of them being out of the jurisdiction, a petition 
was presented on behalf of the other two, praying that a new 
tmstee might be appointed and conveyances executed for the 
purpose of vesting the estates in such new trustee, the Vice 
Chancellor refused the order, and said, that the course would 
have been to have sold, and then for the purchaser to have come 
for a trustee to convey. — In re Down, 2 Jur. 886. 

Tbe costs of any application under this Act will in most 
cases be paid out of the trust property. — Prytharch v. Havard, 
6 Sim. 9. 

Bat where a suit or petition has been rendered necessary 
throogh the improper conduct of the trustee, the Court will order 
him to pay the costs. — Jones v. Lewis, 1 Cox, 199 ; Manners v. 
CharUtworth, V.C, April 15, 1833. 

It was held, that this section related to trusts only, and not to 

M 
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jnriwiictioii, be out of the jurisdiction of. or not amenable to, 

ftc* or refaw *» ' « 

to assign, &c. the proccss of the Court of Chancery, or it shall 

Court may  •' ' 

appoint a bc Uncertain whether the trustee last known to 

person to • 

•Mign, &c. bave been possessed as aforesaid be living or 
dead ; or if any trustee possessed as aforesaid, 
or the executor of any such trustee, shall neglect 
or refuse to assign or surrender such land for 
the space of twenty-eight days next, after a 
proper deed for making such assignment or sur- 
render shall have been tendered for his execu- 
tion by, or by an agent duly authorized by, any 
person entitled to require the same ; then and 

mortgages, and consequently that mortgagees and their heirs 
were not within its provisions. — Re Goddard, I My I. & K« 25 ; 
Re Dearden, 3 Myl. & K. 508 ; Re Newman, Law J. ▼. 13, 
p. 1 24. 

But the statute 4 & 5 Will. 4, c. 23, s. 2, having assamed 
that the above section applied to mortgagees as well as trustees, 
and that the heir of a mortgagee, who was not known, was in- 
cluded in it, (see p. 261, post,) it has since been determined that 
mortgagees and heirs of mortgagees are within its provisions. — 
Ex parte WhiiUm, 1 Keen, 278 ; Re WilliamSf Ex parte Bird, 9 
Sim. 642. 

And even before the passing of the 4 &c 5 Will. 4, c. 23, it 
was determined by Sir Edward Sugden, that the infant heir of a 
mortgagee, who had obtained a decree for sale, being out of the 
jurisdiction, was a trustee within the meaning of the Act— 
Prenden'gast v. Eyre, 1 Lloyd & Gould, 11. 

The statutes 4 & 5 Will. 4, c. 23, and 1 & 2 Vict c. 69, 
have, however, removed all doubt upon the subject, (see pp. 260 
and 264, post,) 

The costs of the proceedings under these Acts for obtaining 
the reconveyance of a mortgaged estate from the infant heir of 
the mortgagee must be paid by the mortgagor.— £r pisrU Ow- 
maney, 5 Jur. 647. 
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in every such case the Court of Chancery may 
direct any person whom such Court may think 
proper to appoint for that purpose^ in the place 
of the trustee or executor^ to assign or sur- 
render such land to such person and in such 
manner as the Court shall think proper; and 
every such assignment or surrender shall be as 
effectual as if the trustee possessed as aforesaid 
or his executor had made and executed the 
same. 



Sect. 10. Where any person^ in whose name when 

. . , , , trustees of 

as a trustee or executor, (either alone, or to£:ether >tock are oat 

•xi_ XI /. • V . , ofJariadic 

With the name or any other person), or m the »wn, &c or 

, r refuse to 

name of whose testator, (whether as a trustee or »™Mfcr. 

, . , Court may 

beneficially), any stock shall be standing (a), or «pp«»i»t » 

(a) In Re Anderton, I Lloyd & G.27, it was determined, that 
lb« Act did not extend to a case where the survivor of two 
trustees, in whose name certain ttock was standing, died abroad 
intestate, and there was no power in the settlement to appoint new 
trustees; but that a bill must be filed for the purpose of having 
new trustees appointed, and that as such bill was necessary the 
powers of the Act would not be exercised^ although the trust pro- 
perty consisted partly of land, and the heir of the surviving trustee 
was in the East Indies. But in Ex parte Hagger^ Be Merry*s 
^t, I Beav. 98, where the trustees of a trust fund had all 
<lied, and there were two executors of the survivors of such 
tnutees, one of whom was out of the jurisdiction, and the other 
refused to prove the will, it was held, that the case was within 
^ Act, and the Master of the Rolls, on the authority of Ex 
V^fte Winter, infrh^ made an order for the usual refeience. 

In £x parte Whiter ^ 5 Russ* 284, the executor of a surviving 
trustee appointed three executors, who in an adverse litigation 

m2 
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traDtfer. auv Other persoii who shall otherwise have 
c. 74/8.7. power to transfer^ or join with any other person 
in transferring, any stock to which some other 
person shall be beneficially entitled^ shall be out 
of the jurisdiction of^ or not amenable to^ the 
process of the Court of Chancery, or it shall be 
uncertain whether such person be living or 
dead; or if any such trustee or executor, or 
other person, shall neglect or refuse to transfer 
such stock, or receive and pay over the divi- 
dends thereof to the person entitled thereto, or 
to any part thereof respectively, or as he shall 
direct, for the space of thirty-one days next 
after a request in writing for that purpose shall 
have been made to any such trustee or executor, 
or other person, by the person entitled as afore- 
said, the Court of Chancery may direct such 
person as the said Court shall think proper to 
appoint for that purpose, in the place of such 
trustee or executor, or other person, to transfer 
or join in transferring such stock to or into the 
name of such person and in such manner as such 

procured probate of his mil to be decreed to them, but after- 
wards refused to take out probate : Held, that they were legal 
personal representatives of the surviving trustee within the mean- 
ing of 6 Geo. 4, c. 74, and an order would be made for the 
transfer of stock standing in the trustee's name. 

An affidavit, that they refuse to take out probate, is not suffi- 
cient to ground an order under the Act; it should state that 
they refuse to take the steps necessary fox enabling them to 
transfer. 
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Court shall direct, and also to order any person 
appointed as aforesaid to receive and pay overj 
or join in receiving and paying over, the divi- 
dends of such stock, in such manner as the said 
Court shall direct ; and every such transfer, re- 
ceipt, and payment shall be as effectual as if 
the said trustee or executor, or other person, 
had transferred or joined in transferring such 
stock, or had received and paid or joined in re- 
ceiving and paying the said dividends (a). 

(a) Id Ex parte Dovir, 6 Sim. 500, where the testator, who 
died in 1816, by his will gave an annuity to his widow and the 
lesidoe of his estate to his children, appointing C. and D. his 
oecntore, a petition was presented in July, 1834, by the widow 
uid children, stating the above facts, and that the executors, as 
appeared by their accounts, which had been passed at the Stamp 
Office, had long since paid the testator's debts and legacies, and 
bad oat of his personal estate purchased 8333/. three per cent, 
anouities, as a fund for payment of the annuity ; that C, one of 
the executors, in 1830 emigrated to and settled in America, and 
that D. died in June, 1834 ; and, therefore, praying that a new 
tnutee might be appointed in the place of C, to whom the 
>tock might be transferred, the usual reference was granted, and 
the Master having found the facts as stated, an order w.as made 
for transferring the stock to the new trustee, and for paying the 
accrued dividends to the widow. 

Id £r parte Shiek, 5 Sim. 281, which was a petition by a 
n^arried woman who had been separated from her husband 
foorteen years, and who was entitled to certain property held in 
tnist for her separate use, an order was made, mthout reference, 
for the appointment of a new trustee in the place of one who 
had emigrated to America, on the ground of the petitioner being 
the only person interested in the trust property. 

And 10 where one of two executors appeared from the pro- 
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All orders 
iiiider the 
Act to be 
made npon 
petition. 
6 Geo. 4, c. 
74, s. 8» 



Sect 11. Every direction or order to be made 
in pursuance of this Act by -the Lord Chan- 
cellor, or by the Court of Chancery, or by any 
other Court hereinbefore mentioned, ahall be 
signified by an order to be made in any canse 



ceedings in the cause to be a trustee, within the meaning of the 
Act, of a fund standing in the testator's name, and it being 
proved by affidavit that he was living out of the jurisdiction^ the 
Court, without a reference to the Master, made an order for the 
transfer of the fund by his co-executor. — Parker t. Bumey, 1 
Beav. 492. 

But there must be a clear case of trust to justify the Court in 
acting under this and the neat section* — Croueh v. Cretuh, 2 Jar. 
773. 

The Court cannot direct the officer of the Bank to pay the 
dividends on stock standing in the name of a trustee out of the 
jurisdiction, to the person or persons from time to time bene- 
ficially entitled to such dividends ; but may direct funds to be 
transferred or dividends ptud by the officer of the Bank to a new 
trustee appointed in the plaee of the trustee out of the juris- 
diction. — Re Kitig, Law J. Rep. (N. S.) Chanc. ▼. 9. p. 257. 

A petition for a new trustee was presented by a manied 
woman who was tenant for life under a will of certain stock to 
her separate use, with remainder to her children, as she should 
appoint* and in default of appointment, to her next of kin. She 
was also appointed executrii, with two other persons who w«re 
trustees of the fund. She had been deserted by her husband, 
and upon application to the Bank of England for a transfer, they 
objected, that being a married woman* the concurrence of her 
husband was necessary to a transfer. The Vice Chancellor aaid, 
the case was within the 10th section, as explained by the 22d, 
and made the order. — Anon, 2 Jur. 886. 

The Master's report, under an order of reference made in pur- 
suance of the Act, cannot be excepted to«— Pnot v. Swmn, 2 
Pick. 732; Es parU Sumn, 2 Dick. 749. 
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dependinig in such Court respectively^ or upon 
petition in the lunacy or matter {a), and such 
person as hereinafter is mentioned shall be the 
petitioner, whether such person be or be not 
under any legal disability, (that is to say), if 
the same shall relate to a conveyance, transfer, 
receipt, or payment, to or in such manner as 
may be directed by any person beneficially en- 
titled, then upon the petition of the person or 
some one of the persons beneficially entitled to 
the land, stock, or dividends, to be conveyed, 
transferred, received, or paid(&); and if the 
same shall relate to a conveyance in order to 
▼est any land or stock in a new trustee duly 
appointed by virtue of some power or authority 
in some instrument creating or declaring the 
trusts of such land or stock, or by the Court of 

(a) In Feltomt v. Till, 5 Sim. 319, a decree haying declared 
^Mndant against whom the bill had been taken pro eonfeuo 
to be a trustee of stock for the plaintiffs, application was made 
for a reference to the Master to appoint a person to transfer the 
<tock in the place of the defendant, but the Vice Chancellor 
nfsMd to make an order for the purpose, except on a petition 
ptaented under the Act 

It is not necessary to intitule the petition " In the matter of 
tiie Act, I Will. 4,."— Re Fowler, 2 Russ. 449. 

(h) The assignee of a portion of dividends arising from stock 
is within the meaning of this section, and therefore the 
grantse of an annuity, for securing which the life interest of the 
gnntor in certain stock has been as^gned, is entitled to 
petition, although the annuity may not exhaust the dividends.-— 
& King, Law Joam. Rep. (N.S.) Chancery, ▼. 9, p. 257. 
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Chancery, either alone or together with any 
continuing trustee, then upon the petition either 
of the trustee, or some or one of the trustees in 
whom the same shall be proposed to be vested, 
or of any person having an interest therein; 
and if the same shall relate to the conveyance 
of an estate in mortgage, then upon the petition 
of the person or some or one of the persons en- 
titled to the equity of redemption thereof, or of 
the person or some or one of the persons entitled 
to the monies thereby secured, or the guardian 
or committee, or some or one of the guardians 
or committees of the person entitled to such 
monies if an infant or lunatic. 



Lord Chan- SecL 12. Where on account of the length 
Court of of time which shall have elapsed since the 
may direct crcatiou or last declaration of a trust, the title of 

abUltobe , , . . r 

filed to eata- the persou claimmg a conveyance or transfer 
right. may appear to require deliberate investigation 

in the presence of all parties interested, in order 
to prevent the vesting of the legal estate in a 
person who may not really be entitled to the 
benefit thereof, or if under other ciroumstanoes 
it shall appear to the Lord Chancellor or the 
Court of Chancery, or any other Court herein- 
before mentioned, not proper to make an order 
upon petition; such Lord Chancellor or any 
such Court may direct a bill to be filed to esta- 
blish the right of the party seeking the convey- 
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ance ortransfer^ and upon the establishment by 
a decree of such right by the same decree^ or 
any order in the cause^ or in the lunacy^ or 
bothy to direct a conveyance or transfer to be 
made, according to the intent of this Act. 

SecUl3. Any committee, infant, or other committee^ 
person, directed by virtue of this Act to make may be du* 

...■,. ^ n reeled to con* 

or jom in makmg any conveyance or tranter, or vey, transfer, 
receipt, or payment, may be compelled by the e Geo. 4, 
order to be obtained as before mentioned, to * 
make and execute the same in like manner as 
trustees of full age, and of sane mind. 

Sect. 14. Where the person, or any of the Mertgage- 
persons to whom any money shall be payable loDgTog to' 
in or towards the redemption or discharge of paid into the 
any mortgage or incumbrance, of which a release manner as 
or conveyance shall be obtained under the ihau direct, 
powers of this Act, shall be an infant, the person 
by whom such money shall be payable, may 
pay the same into the Bank in the name and 
with the privity of the accountant-general of 
the Court of Chancery or of the Court of Ex- 
chequer, to be placed to his account in trust iu 
any cause then depending in the said Court 
concerning such money, or if there shall be no 
such cause, to the credit of such infant, subject 
to the order and disposition of the said Courts 
vespectively, or to such person or persons, or in 

m5 
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such other manner as the Courts respectively 
shall direct; and the said Courts may order 
any money which shall so be paid into Court 
to be invested in the public funds, and may 
order distribution thereof, or payment of the 
dividends thereof, as to the said Courts shall 
seem reasonable. 

Persons to be Sect 15. Evcrv persou beinsr in other respects 

deemed trus* •/••ai i 

teesnotwith- within the meaning: of this Act shall be deemed 

standing they . ^ . 

may have a trustce withiu the meaning of this Act, not- 

some benefi* 

eiai interest, withstandiug he may have some beneficial estate 

or some doty i 

to perform, or interest in the same subject, or may have 
some duty as trustee to perform ; but in every 
such case, and in every case of a mortgagee 
(not being a naked trustee), it shall be in the 
discretion of the said Lord Chancellor, or the 
said Court of Chancery, if under the circum- 
stances it shall seem requisite, to direct a bill 
to be filed to establish the right of the party 
seeking the conveyance or transfer, and not to 
make the order for such conveyance or transfer 
unless by the decree to be made in such cause, 
or until aft^r such decree shall have been 
made (a). 

(a) In Hutchinson v. Stephens, 5 Sim. 498, an order was 
refused upon a petition under this Act praying for a transfer of 
stock under the following circumstances : A. and B. claimed 
adversely a sum of stock standing in the names of A. and two 
other persons as trustees. A. filed an amicable bill to have the 
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Sect 16. Where any land shall have been Where Ten. 
contracted to be sold, and the vendof or any of «Dd « decree 

has been ol^ 

the vendors shall have departed this life, either uined for 
havrne: received the purchase money for the ft>nnaiice, or 

gt 1 • ' • where por- 

same or some part thereof, or not having received j5^^ 
any part thereof, and a specific performance of i^J,5S*L^f 
such contract, either wholly or as far as the same J,"'^J„**Jj 
by reason of the infancy can be executed, shall J2J''J*5J^ 
have been decreed by the Court of Chancery in JJJ^ii**^,,. 
the lifetime of such vendor, or after his de-J^y*,** 
cease (a), and where one person shall have pur- {he'SetT*****" 
chased an estate in the name of another, but the 
nominal purchaser shall on the face of the con- 
yeyance appear to be the real purchaser, and 
there shall be no declaration of trust from him, 
and a decree of the said Court either before or 
after the death of such nominal purchaser shall 
have declared such nominal purchaser to be a 
trustee for the real purchaser, then and in every 



rights and interests of himself and B. declared. A. was beyond 
sea, commanding a merchant vessel on a voyage to India. B. 
pnseoted the petition, which prayed that the stock might be 
tiuttferred into Court in the cauie. His Honovr, in refusing 
to make the order, said, he did not consider the plaintiff to be 
oat of the jurisdiction, and that h6 thought the case was not 
within the meaning of the Act 

(a) After a decree in a suit for specific performance against 
the infant heir of a vendori a petition must be presented under 
this Act for an order that the infant may convey to the purchaser, 
the costs of which application will be paid out of the purchase- 
»Miey.— Prytfcarcfc v. Hanord, 6 Sim, 9. 
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such case the heir of such vendor, or such 
nominal purchaser or his heir in whom the pre* 
mises shall be vested, shall be deemed a trustee 
for the purchaser within the meaning of this Act 

wbere Sect. 17. Where any land shall have been 

etutet are J 

bTsdd u?d^ contracted to be sold, and the vendor or any of 
JSidrdeviied *^® vcudors shall have departed this life, having 
tfement te." Revised the same in settlement so as to be vested 
Saybi'oJ-*' in any pcrsou for life or other limited interest, 
JJ5^Jfier*^°' with any remainder, limitation, or gift over, which 
fjj^c'pir. ^^y ^'^ t® vested, or may be vested in some 
person from whom a conveyance of the same 
cannot be obtained, or by way of executory 
devise, and a specific performance of such con- 
tract, either wholly or so far as the same remained 
to be executed, shall have been decreed by the 
Court of Chancery, the Court by whom such 
deceee shall be made, may by the same or any 
other decree, or any decretal order, ot upon 
petition in the cause, direct any such tqtiant for 
life, or other person having a limited interest, or 
the first executory devisee thereof, to convey the 
fee simple or other the whole estate contracted 
to be sold to the purchaser, or in such manner 
as the said Court shall think proper. 



fMmaace. 



Act to ex. Sect 18. The several provisions before con- 

lead to other i.'jx aJx j.i_ x» 

eonstructive tamed to cxtcud to every other case of a con- 
trMti*"^ "' structive trust, or trust arising or resulting by 
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implication of law ; but in every such case where 
the alleged trustee has or claims a beneficial 
interest adversely to the party seeking a con- 
veyance or transfer^ no order shall be made for 
the execution of a conveyance or transfer by 
such alleged trustee until after it has been de* 
Glared by the Court of Chancery, in a suit regu- 
lary instituted in such Court, that such person 
is a trustee for the person so seeking a convey- 
ance or transfer ; but this Act shall not extend 
to cases upon partition, or cases arising out of 
the doctrine of election in equity, or to a vendor 
except in any case expressly provided for by 
the Act. 



Sect. 19. Husbands of females trustees, mort-Hoibandi or 
gagees, &c. to be deemed trustees within the tee*, &e. to 
Act, whether under any disability or not. tratteei. 



Sect. 20. The provisions of the Act for ob- ProvUiou m 
taming conveyances from lunatics to extend to extend to aii 

11 I* 1 * t 1 n o pewooi com- 

all persons bemg lunatic who, by force of any peiiabie to 
law for payment of debts out of real estate, « o. 4.'c 74, 
would or hereafter may be compellable to con- 
vey any land if of sound mind. 



Sect. 21. The Act to extend to cases of peti- Act to extend 

'^ to petitions 

tioners to the Court of Chancery in matters J.'J^lS'iSld 
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friendly to- relatui? to chaiities. or benefit or friendly so- 

cietiei. . . , ^ 

cieiies (a). 
indearcMM Sect* 22. Recites that cases may occur upon 

whsre creft> •/ r 

tionortnist applications by petition under the Act for a 
new tiroBtees conveyance or transfer, where the recent creation 

may be ap« -^ 

pointed on £)f declaration of the trusty or other circunir 

petition. -^ , ' 

stances^ may render it safe and expedient for the 
Lord Chancellor or the Court of Chancery (as 
the case may require) to direct, by an order 
upon such petition, a conveyance or transfer to 
be made to a new trustee or trustees, without ' 
compelling the parties seeking such appointment 
to file a bill for that purpose, although there is 
no power in any deed or instrument creating or 
declaring the trusts to appoint new trustees; 
and enacts that in any such case the Lord 
Chancellor or the said Court of Chancery may 
appoint any person to be a new trustee, by an 
order to be made on a petition to be presented 
for a conveyance or transfer under the Act, after 
hearing all such parties as the said Court shall 
think necessary, and thereupon a conveyance or 

(a) In Ex parte Norrish, Jac. 162, it was held that the Court 
had DO jurisdiction in the case of a friendly society which had 
ceased to act on the rules allowed and filed pursuant to the sta- 
tute. This was an application by petition under the 33 Geo* 3, 
c« 54 ; but the same principles, it is conceived, would govern an 
application by petition under this Act. See also as to the con^ 
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transfer shall be made and executed according 
to the provisions of the Act (a). 

stniction of former similar Acts, In re a Friendly Society, 1 Sim. 
& St. 82, and ExparU Segears, 1 Ves. & B. 497. 

(a) Where the sunriving trustee is oat of the jurisdiction, the 
Court has power under this section to appoint new trustees, 
although there is in the deed creating the trust a power to appoint 
new trustees. — Re Fauntleroy, 10 Sim. 252 ; Cbauc. R. 8. p. 367. 

In Ex parte Skiek, 5 Sim. 282, ante, p. 245, a new trustee 
was appointed without a reference, the petitioner being the only 
peisott interested in the property ; and in Es parte InhertoU, in 
re Rii, 2 Gly. & Jameson, 230, new trustees were appointed under 
(he Act 6 Geo. 4, c. 16, s. 79, without a reference, the property 
being small, and an affidant being produced to the Court that 
the proposed trustees were fit and proper persons, and were wilUng 
to undertake the trust. 

But the Court will not appoint new trustees under this section 
except in plain cases, such as a recent trust created within ten 
yens, or a simple trust for A. for her separate use for life, 
remainder to B. in fee, where the trustee has died or gone abroad, 
and DO question can arise. Hence, where the trustee of a settle- 
ment who had never acted died, and his executors refused to act 
in the trusts, the Court refused under this section to appoint tteir 
trutees, there being no power in the settlement for the purpose^ 
although it was suggested that the trust property was in danger 
of being lost. — In re NicholU, 1 Lloyd & 0. 17, Ca. temp. 



And so where the trustee had never accepted the trust, and 
refused to act (there being no power in the settlement to appoint 
new trustees), the Court would not make any order* — Ra 
Whittley, 1 Lloyd & G. 23, Ca. temp. Sugden. 

Nor where one of two trustees is dead, will the Court enter* 
tain a petition for the appointment of a new trustee in the plaee 
of such deceased trustee, unless some disability, as specified in 
the previous sections of the Act, is shown to exist.-— A« FitMgerald, 
1 Lloyd & G. 20, Ca. temp. Sugden. 

But in another case (r$ Coyne), where a petition was pre* 
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co«nor Sect 23. Where all the persons in whom any 

may appoint I&nd may have been vested in trust for any cha- 
or cha!ritter Hty or charitable or public purpose shall be dead, 
the Court of Chancery may on petition of the 
persons administering such charities, or superin- 
tending such public purpose, or of any person 
on behalf thereof, direct any Master or other 

sented alleging the death of the two trustees of the heredita- 
ments, stock, &c. in the petition mentioned, and that the heir at 
law and personal representative was out of the jurisdicUon of the 
Court, an order was made for the usual reference, that oeiog one 
of the disabilities contemplated by the Act. 

The construction of this section became the subject of much 
consideration in the Courts of equity in Ireland, in consequence 
of its having been (erroneously) supposed that Sir Edward 
Sugden, by his judgment in re Fitzgerald, had determined the 
only case of disability to which this section applied to be those spe- 
cified in the 4th, 5th, and 6th sections, and the conclusion at which 
the equity judges there arrived was, that every case capable of 
being brought within the 8th section conferred a jurisdiction 
on the Court to appoint new trustees under the 22d section. — 
JU Earl of Mayo, 1 Lloyd & O. Ca. temp. Plunkett. The 
judgments of Sir Edward Sugden it will be seen are not opposed 
to this view, and indeed it is believed his opinion coincides with 
it; so that the result of the decisions on this section may be stated 
to be that any plain case where the trust is of recent creation, 
to which the 8th or either of the previous sections applies, may 
be made the subject of petition under this section. It may also be 
considered determined that cases where executors and trustees 
are living within the jurisdiction and are under no disability, or 
where there has not been an acceptance of the trust, are not 
within any of the provisions of the Act, and that the insecure 
nature of the property is no ground for the interference of the 
Court.— Atf Whittley; re NieholU; re Fibigerald, ante; Sug" 
d$n*t Aett, by Jemmett, iecand edUion, pp. 175 to 194. 
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officer of the said Court to cause two succes-* 
sive advertisements to be inserted in the London 
Gazette, and in one or more of the newspapers 
circulated in the county, city or place where 
such land shall be situated, giving notice that 
the representative of the last surviving trustee 
do within twenty-eight days appear or give 
notice of his title to such Master or other offi* 
cer, and prove his pedigree or other title as 
trastee ; and if no person shall appear to give 
such notice within such twenty-eight days, or 
the person who may appear or give such notice 
shall not within thirty-one days after such ap- 
pearance or notice prove his title to the satis- 
faction of such Master or other officer, the said 
Court may appoint any new trustees for such 
charity or charitable public purpose ; and such 
land may be conveyed to such new trustees by 
any person whom the said Court may direct for 
that purpose without the necessity of any de- 
cree (a). 

Sect. 24. Where in any suit in the Court of cwtrtnity 

ni •1111 1 1 ra«ke tbiolate 

chancery it shall be made to appear to the d«eree in a 

n i/r»i«i Ti' 1 !• Mit where 

tourt by affidavit that diligent search and m- dcfendaot, 

11 1 ^ 1 /. 1 1 who lia mere 

quiry have been made after any defendant who troMUe, em- 

? ^ , •' not be foand, 

18 only a trustee to serve him with process, and J^^^.SJ^j'Jn** 

— — beneficial in- 

(a) The provisioDS in the above section aie applicable to ^^^^ * ™*' 
leuefaoM as well as freehold charity estates. — Re Trtuteet, ^c, 
tfSu AnthoUne, London, Law Journ. Chan. Rep. (N. S.) ?. 7, 
p.269. 
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that he cannot be found, the Court may hear 
such cause, and make such absolute decree 
therein against every person who shall appear 
to them to be only a trustee in the same manner 
as if such trustee had been duly served with 
process, and had appeared at the hearing ; but 
no such decree shall affect any such person or 
his representatives in respect of any estate. &c. 
which he shall have at the time of making such 
decree for his own use and benefit, or otherwise 
than as a trustee as aforesaid. 

ooKs ofpeti- Sect. 25. The Lord Chancellor and the Court 
*c- jjjjdwuic of Chancery may order the costs and expenses 
diractedtobtof and relating to the petitions, orders, direo- 
IftVir ^^^^» conveyances and transfers to be made in 
pursuance of the Act, to be paid and raised out 
of or from the land or stock, or the rents or 
dividends in respect of which the same respec- 
tively shall be made, or in such other manner 
as the said Lord Chancellor or Court shall 
direct. 



^o «•««> Sect. 26. The powers given by the Act to the 
*l25!" **•*■*: Lord Chancellor of Great Britain to extend to 

nWIM •XC9pt 

j^^ *^ land and stock within any of his Majesty's do- 
minions, except Scotland and Ireland. 

J^JJJJttSy '^^^^' ^- ^^^ ™^y ^ exercised in like man- 
&.*5SeuS?*of ^^^ by the Lord Chancellor of Ireland with 
irt)MMiA. respect to all land and stock in Ireland. 
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Sect 28. The powers given by the Act to the And by the 
Lord Chancellor of Great Britain and Ireland and lJST' 
to be exercised in nke manner by the Lord en or the 
Keeper or commissioners of the great seal of fi^nd. 
Great Britain and Ireland, 

SecL29. The powers given the Court of P»j«nj5Jjj» 
Chancery in England to extend to land *i^d JJJJJjjjjjj^ 
stock within any of his Majesty's dominions ItJ^^'Sf ^ 
except Scotland. £f„*-Vj 

except Scot- 
land. 

Sect. 30. And may be exercised in like man- And may be 
ner by the Court of Exchequer. the coart or 

'' * Bxcheqaer. 

Sect. 31. And by the Courts of Chancery and cSJrtor^ 
Exchequer in Ireland with respect to land and 2d bx3L 
stock in Ireland. ^^ J«- 

land and 
atock there. 

Sect. 32. In all cases in which orders shall Who ahaii be 

1 n t A n named In the 

oe made in pursuance of the Act for the trans- omen or the 
ler or stock, the person to be named in such makingtram- 
order for making: such transfer shall either be « ^io. 4, 

.1 . . «• W, 8. 15. 

the committee of the estate of the person bemg 
lunatic in whose place such transfer shall be 
made, or a co-trustee or co-executor of the 
person in whose place such jjerson shall be 
directed to transfer, or some officer of the com- 
pany or society in whose books the same re- 
spectively shall be directed to be made ; and 
where such transfer shall be directed to be 
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made in the books kept by the Governor and 
Company of the Bank of England^ such officer 
shall be the secretary or deputy secretary or 
accountant-general for the time being of the 
said governor and company or his deputy. 

faS^e^y^o ^^^' 33. The Act to be an indemnity to the 
^LS^cw^^ Bank and other companies. 

ptniea. 

6 0m. 4, 

«. 74, •• 16. — ♦- 

Escheat of Trust Property. 

As to the Act of 4 & 5 Will. 4, c. 23, intituled ''An 
Act for the amendment of the Law relative to 
the Escheat and Forfeiture of Real and Personal 
Property holden in Trust" (a). 

Sect. 1 recites^ that great inconvenience has 
been found to result to persons beneficially 
entitled to real or personal property by the 
escheating or forfeiture thereof in consequence 
of the death without heirs, or the conviction for 
treason or felony of a trustee in whom or in 
whose name the same is vested, and declares 
that the provisions of the Act relating to land 
should extend to and include any manor, mes- 

(a) For the decisions with reference to this statate, see notes of 
cases on sect. 8 of 1 Will. 4, c. 60, anU. 
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suage, tenement, hereditament or real property, 
whether freehold, customary hold, copyhold or of 
any tenure whatever ; those relating to chattels, 
to personal property of every description ca- interpreu- 
pable of being transferred or disposed of other- **" 
wise than in books kept by any company or 
society, or to any share thereof or interest 
therein ; those relating to dividends, to interest 
or other annual produce; those relating to a 
.conveyance, to any lease and release, surrender 
or other assurance of real property, including 
all acts and deeds necessary for making and 
perfecting the same ; those relating to an as- 
signment, to any surrender, delivery or other 
disposition of the personal property, and to all 
acts, deeds and things necessary for making 
and perfecting the same; those relating to a 
transfer, to any payment or other disposition of 
stock ; those relating to an heir, to any devisee 
or other real representative, by the common law 
or by custom or otherwise ; and those relating 
to an executor, to any administrator or other 
personal representative, unless there be some- 
thing in the subject or context repugnant to such 
construction. 

Sect. 2. Where any person seised of any land Where tm*. 

•^ « •' ^ tee or mort- 

upon any trust, or by way of mortgage, dies JJgJ **•• 
without an heir, the Court of Chancery may cJli^**""^ 
appoint a person to convey such land in like J'^jwjj^t 

cooTejr. 
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manner as is provided by the 1 Will.49 c. 60, in 
case such trastee or mortgagee had left an heir, 
and it was not known who was such heir (a). 

huOM, ftc. SecL 3. No lands, chattels or stock vested 

▼•■led io anv • . . ^ f 

inutM or m any person upon any trust or by way of 
II^^bT mortgage, or any profits thereof, to escheat or 
reuon of the be forfeited to the king or to any corporatioD, 
eoovie^n of lord of a mauor or other person, by reason of 
ormortgsiee. the attainder or conviction for any ofience of 
such trustee or mortgagee, but to remain in 
such trustee or mortgagee, or survive to his co- 
trustee, or descend or vest in his representative, 
as if no such attainder or conviction had taken 
place. 

Act to extend g^Q^^ 4, The scvcral provisions of the Act to 

to every cat e r 

hlvu!*'Mme c^^®"^^ *^^ every case of a trustee having some 
J*"*?**** *"• beneficial estate or interest in the same subject, 

teretCf or «» ' 

SJSrm" Md ^' some duty as trustee to perform, and also to 
plied Vnsu. ^^cry casc of a trust arising or resulting by im- 
plication of law, or by construction of equity. 

Bat Dot to Sect. 6. But not to prevent the escheat or 

preTent e»- i ' /» • • 

cbeat or any forfeiture of any beneficial mterest. 

oeneftcial io- •' 

(a) The proper form of reference uoder this Act is, that the 
Master shall inquire whether the party through whom the pio- 
perty became escheated or forfeited was a trustee within the 
meaning of this Act and of the Act 1 Will. 4, e. 60. 
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Sect 6. In all cases where, before the passing ^^^^ extend 
of the Act, any person possessed of or entitled jj© ^^ 
to any land, chattels^ or stock, or any right to Jj^j^^*^ 
or interest in any land, chattels, or stock, as a JJ^J^f^^P*^ 
trustee thereof either in whole or in part, or 
jointly with some other trustee or trustees, shall 
have died without an heir, or been convicted of 
any offence whereby the said land, chattels, or 
stock have escheated or been forfeited, or have 
become subject to any escheat or forfeiture, 
such land, &c. to be subject to the order, con- 
troly and disposition of the Court of Chancery, 
for the use of the party beneficially interested 
therein, in such manner and subject to such 
orders of the Court, under the provisions of the 
1 Will. 4, c. 60, as if such person so dead with* 
out an heir, or convicted as aforesaid, were out 
of the jurisdiction of, or not amenable to, the 
process of the Court. But the Act not to 
extend to any land, chattels, or stock now 
vested in any person by virtue of any grant 
thereof made subsequently to the time when 
such escheat or forfeiture first occurred, or to 
any land, chattels, or stock which more than 
twenty years prior to the passing of the Act 
shall have been actually vested in possession, or 
reduced into possession by the party entitled 
thereto by virtue of any such escheat or for- 
feiture. 
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STATUTES. 



Conveyances by Devisees, §/*€. of Mortgagees. 

As to the Act of 1 & 2 Vict. c. 69, intituled ** An 
Act to remove Doubts respecting Conveyances of 
Estates vested in Heirs and Devisees of Mort- 
gagees." 



Court of 
Chancery 
may direct 
coaveyance 
where devi- 
•ee>i or repre- 
sentatives of 
mortgagees, 
oat of Jaris- 
diction, &c. 
or where they 
refuse to 
convey. 



Sect. 1 recites, ss. 8 and 18 of 1 Will. 4, c. 60, 
and also s. 2 of 4 & 5 Will. 4, c. 23, and that 
doubts had arisen whether the provisions of 
those Acts extended to the cases afler men- 
tioned; and enactSy that virhere any person 
seised of any land by way of mortgage shall 
have died without having been in possession of 
such land, or in the receipt of the rents and 
profits thereof, and the money due in respect 
of such mortgage shall have been, or shall be 
paid to his executor or administrator, and the 
devisee or heir, or other real representative, or 
any of the devisees or heirs, or real represen- 
tatives of such mortgagee, shall be out of the 
jurisdiction, or not amenable to the process 
of the Court of Chancery, or it shall be uncer- 
tain, where there were several devisees or re- 
presentatives, who were joint tenants, which of 
them was the survivor ; or it shall be uncertain 
whether any such devisee or heir or represen- 
tative be living or dead, or if known to be dead 
it shall not be known who was his heir; or 



1 & 2 VICT. c. 69. 265 

where such mortgagee, or any such devisee or 
heir or representative, shall have died without an 
heir, or if any such devisee or heir or represen- 
tative shall neglect or refuse to convey such land 
for the space of twenty-eight days next after a 
proper deed for making such conveyance shall 
have been tendered for his execution by, or by 
an agent duly authorised by, any person entitled 
to require the same ; then and in every such case 
the said Court of Chancery may direct any per- 
son whom such Court may think proper to ap- 
point for that purpose in the place of the 
devisee, heir, or representative (whether such 
devisee, heir, or representative shall or shall not 
have a beneficial interest in the money paid to 
the executor or administrator as aforesaid), to 
convey such land in like manner as by the said 
Act of I Will. 4, c. 60, the said Court is em- 
powered to appoint a person to convey in the 
cases therein mentioned in the place of a trustee, 
or the heir of a trustee (a). 

(a) Where a mortgagee was resident out of the jurisdiction, 
it was held that the case was not within either of the above acts. 
"Green v. Holden, 1 Beav. 207. 

The Act of 1 & 2 Vict. c. 69 does not repeal any part of the 
Acts of 1 Will. 4, c. 60» and 4 & 5 Will. 4, c. 23, but applies 
only to the cases expressly provided for in it ; and therefore 
the cases of a mortgagee dying leaving an infant heir, or where 
It IS uncertain whether he left an heir, are not affected by the 
first of these acts.— Ae Wilson, Re Gathorne, 8 Sim. 392. 

In both these cases the mortgagees had died, and the mort- 

N 
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Acttoeztend SecL 2. The words used in the Act to have 
the same effect in England and in Ireland, and 
to embrace the same objects as they would 
have embraced if the pix>vi8ion thereinbefore con- 
tained had formed part of the recited Acts. 

Recited Acta Sect. 3. The rccited Acts not to be construed 

not extended . . ■» . e n • 

to any case to cxtcud to any casc of any person dying 
mM\w^ seised of any land by way of mortgage, other 
for by this than such as are in this Act expressly provided 

Act* ^ 

for. 



Infants, Femes Covert, Lunatics, S/'c. 

As to the 1 1 Geo. 4 & 1 Will. 4, c. 65, intituled, 
<' An Act for consolidating and amending the 
Laws relating to Property belonging to Infants, 
Femes Covert, Lunatics, and Persons of unsound 
Mind." 



The principal object of this Act was to extend 
the powers given by the 6 Geo. 4, c. 74, for 
enabling Courts of equity to grant leases of 
estates belonging to infants or lunatics, and to 

gage money had been paid to their personal representatives. In 
the first it could not be discovered whether the mortgagee bad 
left any heir, and in tbe second the heir of the mortgagee was ta 
infant. 
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confer tbe same powers on those Courts for 
carrying into effect contracts entered into by 
l\matic8 previous to their disability^ or by their 
committees subsequently, as were given to tbe 
guardians of infants by tbe Act of 1 Oeo. 1, c. 
10. 

Power is also given to tbe Chancellor to 
order the transfer of stock standing in tbe name 
of any lunatic, or any committee who may have 
died intestate, or may himself have become 
lunatic, or who shall be out of the jurisdiction, 
or where it shall be uncertain whether be be 
living or dead, or he shall neglect or refuse to 
transfer such stock, and recive the dividends. 
The following are its principal provisions : — 
By Sect. 1, the several Acts of 1 1 Anne, c« Acts repealed 
3, 9 Geo. I, c. 29, 29 Geo. 2, c. 31, 11 Geo. 3, 
c 20, 43 Geo. 3, c. 76, 47 Geo. 3, c. 8, s. 2, 
58 Geo. 3, c. 80, 9 Geo. 4, c. 78, and so much 
of 6 Geo. 4, c. 74, as relates to funds belonging 
to stocks, funds. See. belonging to infants, idiots, 
lunatics, or persons of unsound mind, are re- 
pealed. 

Sect. 2, contains rules for the interpretation Roie* for in- 
of the Act, by which it is declared that the aJU'*""* 
provisions therein contained relating to land, 
shall extend to and include any manor, mes- 
suage, tenement, hereditament, or real property 
of whatsoever tenure^ and to property of every 

n2 
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description transferable otherwise than in boob 
kept by any company or society, or any share 
thereof, or charge thereon, or estate or interest 
therein ; those relating to stock to any fiind, 
annuity, or security transferable in any books 
kept by any company or society, or to any 
money payable for the discharge or redemption 
thereof, or any share or interest therein ; those 
relating to dividends to interest or other annual 
produce ; those relating to the Bank of Eng- 
land, to the East India Company, South Sea 
Company, or any other company or society 
established, or to be established ; those relating 
to a conveyance to any release, surrender, 
assignment, or other assuranice, including all 
acts, deeds, and things necessary for making 
and perfecting the same ; those relating to a 
transfer, to any asset, payment, or other dis- 
position ; and those relating to a lunatic, to 
any idiot, or person of unsound mind, or inca- 
pable of managing his affairs. ^ 

Admission of Scct, 3, lufauts, fcmcs covert, and lunatics, | 
"whoids!'*** may be admitted to copyhold estates by their | 



CO 

9(ieo.i,c.29, guardian, committee, or attorney 



Femes covert *^^^^' ^' Fcmcs covcrt and iufauts having no 
mify!p*^?nt guardiaus, may appoint attorneys for that 

aitorneys. niimnap 
9 Geo. 1, c 29, purpose. 
B. 1. 
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Sect, 5. In default of appearance of infant^ And inderanit 
feme covert^ or lunatic, the lord may appoint point, 
an attorney. », •/i.' 

Sect, 6. Upon every admittance of infant, Loni may en- 
feme covert, or lunatic, the fine imposed to be ir not 'paid? 
demanded by the bailiff, or agent of the lord, *. 2. * '*^* ' 
by a note in writing signed by such lord or his 
steward, to be left with the guardian of such 
infant, or such infant if he have no guardian, 
or with such feme covert, or her husband, or 
vith the committee of the estate of such lunatic, 
or with the tenant or occupier of the land ; and 
if such fine be not paid or tendered, the lord 
may enter and receive the profits till he is satis- 
fied ; but the lord to account yearly ; and 

Sect, 7. When the fines are satisfied, to de- Lord to deii- 
liver up possession to such infant, &c. who may cession when 

-„,,,- . "^ fines satisfied, 

enter and take possession. » Geo. 1, c. 

^ 29, s. 3. 

Sect, 8. Guardians or husbands, or commit- Guardians. 
tees paying fines may reimburse themselves out finis^may re- 
of the rents of the copyholds. 9°Geo!i, ^' 

Sect, 9. No forfeiture to be incurred by infant, no fnrfeitare 
feme covert, or lunatic, for not appearing, ora^raLS! 
Infusing to pay fines. «^eo. 1,0.29. 



s. S. 



Sect, 10. Fines not warranted by the custom Pine»»"«ybe 

J controverted. 
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oOm.i,<. of the manor, or unlawful may be contro- 
Terted. 



Attoraeyi SecL 11. Persous empowered to appoint 
poSitd.*^ attorneys, &c. for surrendering copyholds, and 
8,t.a;fiod^. other lands, &c. of which recoveries are in- 
'^ ' tended to be suffered. 



Court may Sect. 12. lufkuts aud their eruardians, and 
h*id*b *1S** '®"^®® covert, or any persons on their respective 
^»g^«« behalves, may apply to the Court of Chancery 
c. 81. by petition or motion, in a summary way, and 

obtain an order for surrendering leases to which 
such infants and femes covert may be respec- 
tively entitled, and renewing them for the terms 
mentioned in the old leases, or otherwise as the 
Court shall direct. j 



And aiM by SccL 13. And committccs of lunatics may 
eommuteetof j^ like manner apply to the Lord Chancellor 

for a similar order (a). 



(a) The usage in lunacy, on granting leases of a luoaticf 
estate, is, that the committee pays the expense of the ioquiy. 
and the lessee of the lease.— £r parU Prickett, Rb Duehisi ^ 
Norfolk, a lunatic, 3 Swanst 130. 

A lease renewed for the benefit of a lanatic's estate ougbt to 
be taken in the name of the lanatic, if it were so at the tiiM of 
the lunacy, but if originally in trust for the lunatic, theo to the 
committee. — Ex fkxrU Jormyn, 3 Swanst. 131, n. 

An Act of parliament havbg authoriied the vicar of Ciniber- 
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Sect* 14. All fines, premiams, and chaises Yiw» for re. 
for 8uch renewals to be paid out of the estate, ^TdiS^ 
or charged thereon as the C!oart shall direct. ^ ****'*" 

S^st» 15. Renewed leases to be held to the Renewed 
same uses as the old ones. '"*^* 



Sect. 16. Where any infant, or feme covert, coarc mty or- 

. , ^ - n . der renewali. 

might la pursuance of any covenant, or agree- 
meDty if not under disability, be compelled to 
renew any lease, such infant, or his guardian, 
or such feme covert may by direction of the 
Court of Chancery, to be signified by an order 
to be made in a summary way upon the petition 
of such infant, or his guardian, or of such feme 
covert, or of any person entitled to such renewal, 
accept of a surrender of such lease, and execute 
a new lease of the premises comprised in such 
lease for such term, &c. as was mentioned in 
the lease so surrendered, or otherwise as the 
Court shall direct. 

Sect* 17. Court of Chancery may empower coort miy 
in&nts, or their guardians, by order to be ob- iSj*or\eSr- 

weU iQ grant leases, with the content in writing of the patnnt, 
wlio was a luDatic, on a petition by the committees of bis penon 
aad estate, for a reference to the Master to inquire whether it 
would be fit that they on his behalf should consent to a lease, 
the Chancellor refused to make any order. — Ex ftarte Smyth, 
lU Thomat Smyth, a lunatic, 2 Swanst. 393. 
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ioK leases of tained in a summary way, to grant buildins^. re- 
tale*. pairuigy or improvmg leases of such infants 

estates for such terms and subject to such rents 
as the Court shall direct (a) ; but no fine or pre- 
mium to be taken and the best and most im- 
proved rent to be reserved. The leases to be set- 
tled by the Master and counterparts executed by 
the lessees, and deposited in the Master's office 
for safe custody till such infants attain twenty- 
one ; but no lease to be made of the capital 
mansion house, and the park and grounds 
respectively held therewith, for any period ex- 
ceeding the minority of any such infant. 

New leases Scct. \%. Whcrc any person legally bound 
cated under to rcncw is out of the jurisdiction, the Court of 
the Court Chancery may, by an order to be made on the 

where lease v v 

contains co- petition of auv versoft or persons entitled to such 

▼enant for • J if r jt 

renewal, and renewal (whcthcr such person be or be not under 

parties out of ... . 

jurisdiction, any disability), direct such person as the Court 
shall appoint for that purpose, to accept a sur- 
render of the subsisting lease, and execute a 
new lease in the name of the person who ought 



(a) An estate, of which A. died seised in fee, descended upon 
A.'s five infant sisters. The father and naother of the infants 
being both living, and the estate of the sisters being consequently 
liable to be divested by the birth of a nearer heir of A., it was 
held that the infants were not seised of, or entitled to, the land 
in fee, within the meaning of this section. — In the matter of 
Evans, 2 Myl. & K. 318. 
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to have renewed the same ; but in every such 
case it shall be in the discretion of the Court 
to direct a bill to be filed to establish the right 
of the party seeking the renewal^ and not to 
make the order for such new lease unless on 
decree in the cause. 

Sect, 19. Committees of lunatics may, by committees 
direction of the Lord Chancellor, to be signified may grant 

. , , . new leawa 

by an order to be made m a summary way upon wbenoidieaie 

, . . 4. 1 . r contains a co 

the petition of such committees, or of any per- tenant for re- 
sons entitled to renewal, accept of surrenders 
of old leases, and execute new leases upon 
such terms as were mentioned in the leases so 
surrendered, or otherwise, as the Lord Chan- 
cellor by such order shall direct ; this provision 
to extend as well to cases where lunatics shall 
not be compellable to renew, as to cases where 
renewals might be effectually enforced against 
them if of sound mind. 

Sect. 20. Fines and covenants for renewals to Fine«,&c. to 
be paid and performed previous to such re- viou. to re- 

newals * 

newals, and counterparts to be executed. 

Sect, 2L Fines, &c. for such renewals to be And to be 
disposed of for the benefit of the parties re- tiie'^coort 
spectively entitled thereto, in such manner as "'^ 
the Court shall direct ; but on the death of a 
lunatic, all sums remaining undisposed of on 

n5 
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account of any such fines, to be considered as 
between the representatives of the real and per- 
sonal estates of such lunatic, as real estate, un- 
less such lunatic shall be tenant for life only, 
and then as personal estate. 

11 Annexe. 8, SccL 22. The Irish Act of 11 Anne, c. 3. to 

(I.) unaltered. it . / * 

continue unaltered. 



Power of Sect. 23. The power of leading lands, &c. of 
iMdf^Ae. of lunatics, haying only a limited estate therein, 

lonatici may - _ _ , _ _ 

be ezecDted may be executed by the committee under the 

by committee _, . ^ . j^, ., 

under direo- dircction of thc Chancellor. 

tion of the 
Court. 

Committees SecL 24. Where lunatics are seised of firee- 
may be di- hold or copyhold estates in fee, or in tail, and 

rected to i». -t iti i 

BakeieaMi. an absolutc mteiest m leasehold estates, the 
Chancellor may direct the committee of the 
estate to make leases thereof, when such leases 
shall appear beneficial to the estate (a). 

Part of Aet Sect. 26. So much of the 1 Geo. 1, c 10, as 
M, nptiied. cnacts that agreements of guardians shall bind 
infants, repealed. 



(a) In Be StatkU, Ex parte Ciayton, 3 Mjl. & K. 347, k was 
determmed, that this section did not give the Court of Chancerjr 
juriBdiction to authorize the committee of the estate of a lunatic 
tenant in tail in possession to grant leases for twenty-oae ymn, 
M as to bind the remainder man. 
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Sect. 26. Guardians of infitnts with the ap- omniiaiu or 

* infaDts and 

probation of the Court of Chancery, and com-ro°uBiueeior 

■^ . . , lumitic* may 

mittees of lunatics with the approbation of the ^^ <"^** 
Lord Chancellor^ such approbation to be sig- 
nified by an order to be made in a summary 
way, on the petition of such guardian or com- 
nuttee, may enter into agreements in the same 
manner as if the 1 Geo. 1, c. 10, had not been 
repealed. 

Sect. 27. When any person who shall have committees 

' *' * of lamUict 

contracted to sell, mortgage, &c. any land shall may^nvey 
afterwards become lunatic, and a specific per- for specific 

' 1 performance. 

fonnance of such contract shall have been de- 
creed either btfare or after such lunacy, the 
committee of such lunatic may, by direction of 
the Lord Chancellor, to be signified by an order 
to be made on the petition of the plaintiff or any 
of the plaintiffs in such suit, convey such land, 
in pursuance of such decree, to such person and 
in such manner as the Lord Chancellor shall 
direct, and the purchase-money shall be paid to 
the committee (a). 

II  »  I I I I ^mmmm^mm^ 

(a) The Lord Chancellor cannot, by an order in lunacy, make 
an abaolnte title to the lunatic's leasehold estate.— £r jxirtc 
mku, 8 Yes. 79. 

In £a: ^rU Warrtn, 9 Yes. 609» 610, where a contract for 
lale of an estate was entered into by a party who was afterwards 
kmui lunatic with lucid intervals, on a bill being filed for spe- 
cific performance, an issue was directed to try whether the de- 
fendant was a lunatic at the time he executed the contract, and 
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Goart may Sect. 28. The Lofd Chancellor may order the 

direct estates /» i • i 11 'i 

ofionaticsto estates of lunatics to be sold or charged by 

be sold or « . . n 

mortgaged for mortgage for raising money for payment of 
debu. debts and incumbrances, and the costs of the 

commission, and of such sales, charges, and in- 
cumbrances, in such manner as the Chancellor 
shall direct; and to direct the committees of 
their estates to execute, in the place of such per- 
sons respectively, conveyances of the estates so 
to be sold, &c. and to do all necessary acts, as 
the Lord Chancellor shall direct (a). 

if so, whether he had lucid intervals, and whether the contract 
was executed during a lucid interval, the Court observing, that 
all acts done during a lucid interval are to be considered done 
by a person perfectly capable of contracting, managing, and dis- 
posing of his affairs at that period. 

(a) Where a lunatic, who had no issue, was seised of an estate 
tail in possession, with the immediate reversion to himself in fee, 
and the land had been sold under this Act for payment of his 
debts, an order was made on the committee to sufier a recovery 
on behalf of the lunatic, in order to complete the title to a pur- 
chaser. — Re Brand, 1 Myl. & K. 150. 

In Ex parte Hastings, 1 4 Yes. 1 82, it was held that no order 
would be made, on a petition in lunacy, for the payment of the 
lunatic's debts out of funds not within reach of his creditors, 
except for his accommodation, and it clearly appeared he would 
have a sufficient maintenance. 

By 3 & 4 Will. 4, c. 74, s. 33, the Lord Chancellor, Lord 
Keeper, or Lords Commissioners of the Great Seal, or other per- 
sons intrusted with the jurisdiction in lunacy, are constituted 
protectors of settlements in the place of lunatics for the purposes 
of that Act j and power is given to the Lord Chancellor to con- 
sent to a disposition by a tenant in tail, and to make such orders 
as may be thought necessary in cases under this Act. 
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Sect, 29. The surplus monies which shall re- Sorpins 

A • ^ 1 i* * 1 ^ monies to be 

main after answering the purposes atoresaid, to or the same 
be of the same nature and character as the estate estate sold, 
sold; mortgaged, &c. (a). 

Sect. 30. The Act not to subject estates of Lnoatics* 
luDatics to debts, otherwise than they are now bl further 

« . ^ m m charged. 

subject by law. 

Sect, 31. Every surrender, lease, &c. made sarrenders or 
and executed, under the Act, to be as valid as onS^r theAct, 
if the person on whose behalf the same shall be 
made or executed had been of full age, unmar- 
ried, or of sane mind, and had made or executed 
the same ; and every such surrender and lease 
respectively, made and accepted by or on the 
behalf of a feme covert, to be valid, without any 
fine being levied by her. 



Sect, 32. The Court of Chancery may, by an coort may 
order to be made on the petition of a guardian Sends, &c' or 
of any infant in whose name any stock shall be tates to be 
standing, or any sum of money by virtue of any maintenance. 
Act for paying off any stock, and who shall be 
beneficially entitled thereto, or if there shall be 
no gtiardian, by an order to be made in any 



(a) The residue of a lunatic's property, after payment of his 
debts, was ordered to be invested in a government annuity for his 
maiDtenance, upon the Master's report, that it would be for his 
benefit— £x parU Stonard, 18 Ves. 285. 
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catue depending in the said Co^t, to direct all 
or any part of the dividends to be applied for 
the maintenance and education, or otherwise, for 
the benefit of such infant. 



Loiti CiMui. Sect* 33 . Stock belon^ng to lunatics* or vested 
appoint a in any person, being committee of the estate of 
tranifer •tock a pcrsou fouud luuatic, in trust for or as part of 
aionatic, his property, and such committee shall have 

where ooni- ,. , . i n i • ii» i t 

mittee d«ad» dicci mtcState, or shall himself become lunatic, 

intestate, or ■,, -■ n i ..■,.. ^ 

ontorthejo- or sball be out of the jurisdiction of or not 

riidictioD, &c. -, 

amenable to the process of the Court of Chan- 
cery, or it shall be uncertain whether such c(Mn- 
mittee be living or dead, or such committee shall 
neglect or refuse to transfer such stock, and to 
receive or pay over the dividends thereof to a 
new committee, or as he shall direct, for the 
space of fourteen days next, after a request in 
writing for that purpose from such new com- 
mittee, the Lord Chancellor may, upon the peti- 
tion of the committee of the estates of such 
lunatic, or of the person reported by the Master 
to be a proper person for such committee, al- 
though such report shall not have been con- 
firmed, direct such person as the Lord Chancellor 
shall think proper to appoint to transfer^ &c 

Lord Chan. Secti 34. Where stock shall be standing in 
dirMttraufer the uamcs of luuatics residing out of England, 

the Lord Chancellor may direct the transfer to 

any curator, or other person. 
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Sect* 35. All costs may be directed to bec«^t»w 
raised and paid oat of the land or stocks re- 
specting which the same shall have been in- 
cunred. 



Sect, 36. The powers given to the CSoort of jutto< 
Chancery in England to extend to land andjuZ^dtMi! 
stock within any of his Majesty's dominions^ seoHuS!*^ 
except Scotland. 



Sect. 37. And may be exercised in like manner Powm la 
by the Court of Exchequer. to cowt Jr 



Sect. 38. And by the Courts of Chancery and Powm to be 
Exchequer in Ireland » with respect to land and c^rt or ^ 
stock in Ireland. irebSl^iIln 

{tropertjia 
reuMJl 

Sect. 39. The powers given to the Lord Chan- 



tKiTOtt 

cellor of Oreat Britain to extend to land and ^^^ e^ 
stock within any of her Majesty's dominions^ ^'^' ^^ 
except Scotland and Ireland. 

Sect» 40. And may be exercised in like man* tad my be 
ner by the Lord Chancellor of Ireland^ with j^Chaaid. 
respect to land and stock in Ireland. 

Sect. 41. Inquisitions on commissions, in the inaiiaiuoot 
nature of writs de lunatico inguirendo under the be enterad or 
Great Seal of Oreat Britain, to be transmitted irduMi, and 
and entered of record in Irelandj and acted on 
there, and vice versL 
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cause depending in the said Canart, to direct all 
or any part of the dividends to be applied for 
the maintenance and education, or otherwise, for 
the benefit of such in&nt. 

Lord Cbui. Sect* 33. Stock belonging to lunatics* or vested 
appoint a in any person, being committee of the estate of 
trantfer atock a Dcrsou fouud luuatic. in trust for or as part of 

belonging to _ .* , , . ^ i i, « 

aionatie, his property, and such committee shall have 

where com- ^ ^ i */ * 

mittee dead, diccl inte&tate, or shall himself become lunatic, 

intestate, or ini ri ..,.. - 

out of the Jo- or shall be out of the jurisdiction of or not 

riidicUon, &c. n i r>t -^t 

amenable to the process of the Court of Chan- 
cery, or it shall be uncertain whether such com- 
mittee be living or dead, or such committee shall 
neglect or refuse to transfer such stock, and to 
receive or pay over the dividends thereof to a 
new committee, or as he shall direct, for the 
space of fourteen days next, afler a request in 
writing for that purpose from such new com- 
mittee, the Lord Chancellor may, upon the peti- 
tion of the committee of the estates of such 
lunatic, or of the person reported by the Master 
to be a proper person for such committee, al- 
though such report shall not have been coa- 
firmed, direct such person as the Lord Chancellor 
shall think proper to appoint to transfer, &c 

Lord Chan. Secti 34. Where stock shall be standing in 
dkeet^fer the uamcs of luuatics residing out of England, 

the Lord Chancellor may direct the transfer to 

any curator, or other person. 



11 GEO. 4 & 1 WILL. 4, c. 66. 279 

Sect. 35. All costs may be directed to beoMtitobe 
raised and paid out of the land or stocks re- 
specting which the same shall have been in- 

carred. 

Sect 36. The powers given to the Court of Act to extend 
Chancery in England to extend to land and Kiog^ domi! 
stock within any of his Majesty's dominionsi SMOuid?^^ 
except Scotland. 

Sect 37. And may be exercised in like manner Powen in 
by the Ck>urt of Exchequer. to coon or 

Exchequer. 

Sect. 38. And by the Courts of Chancery and Powen to be 
Exchequer in Ireland , with respect to land and court or ^ 

.,._-- * Chancery in 

stock m Ireland. IreUnd^when 

froperty in 
relxmU 

Sect 39. The powers given to the Lord Chan- Powen dven 
cellor of Great Britain to extend to land and Su^rlo ex"" 
stock within any of her Majesty's dominions, ^^^' *^* 
except Scotland and Ireland. 

SecL 40. And may be exercised in like man*' umi m«y be 
ner by the Lord Chancellor of Ireland, withf^nicheni^i. 

•' lor or Ireland. 

respect to land and stock in Ireland. 

Sect. 41. Inquisitions on commissions, in the inoaumons 
nature of writs de lunatico inquirendo under the be emend or 
Great Seal of Great Britain, to be transmitted ireund, and 
and entered of record in Ireland, and acted on 
there, and vice vereL 
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Pomn fivea SecL 42. The powers given by the Act to the 

Ctet^^^to Lord Chancellor of Great Britain and Ireland, 

wSTlwa ^o be exercised in like manner by the Lord 

**'^' Keeper or Commissioners of the Great Seal of 

Great Britain and Ireland respectively. 

u wtew Sect. 43. In all cases in which orders shall be 

fesor Mo^ made, in pursuance of the Act for the transfer of 
a^T^Sp^ stock, the person to be named in such order for 
toii^aade. making such transfer shall be some officer of 
the company or society, in whose books such 
transfer shall be made ; and where such transfer 
shall be directed to be made in books kept by the 
governor and company of the Bank of England, 
such officer shall be the secretary or deputy 
secretary, or accountant-general or deputy ac- 
countant-general, for the time being, of the said 
governor and company. 

iMiemBityto SecL 44. The Act to be an indemnity to the 
'^ ^^**^* Bank of England, and all other companies. 
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OF 



THE COURT OF CHANCERY, 

3rd APRIL, 1828. 



The Right Honourable John Lord Lyndhurst, Lord 
High Chancellor of Great Britain, by and with the ad- 
vice and assistance of the Right Honourable Sir John 
Leach, Master of the Rolls, and the Right Honourable 
Sir Lancelot Shadwell, Vice Chancellor of England, 
doth hereby order and direct in manner following ; that 
is to say, 

I. That every plaintiff, as well in a country cause as 
in a town cause, shall be at liberty, without affidavit, 
to obtain an order for a subpoena returnable imme- 
diately, but such subpoena in a country cause is to be 
without prejudice to the defendant's right to eight days' 
time to enter his appearance after he has been served 
with the subpoena. 

IL That a writ of subpoena to appear, or to appear 
and answer, shall be sued out for each defendant, ex- 
cept in the case of husband and wife defendants ; and 
that the costs of all such writs shall be costs in the 
cause. [Altered by Order 5 of 1833, p. 306, post.'] 

ni. That a defendant in a country cause shall no 
longer be permitted to crave the common dedimus ; but 
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shall either put in his answer within eight days after 
his appearance, or shall obtain the usual orders for 
time. [Altered by Order 10 of ISSS, p. SOB, post,"] 

IV. That in all cases, whether the defendant's an- 
swer be filed in terra time or in vacation, the plaintiff 
shall be allowed two months to deliver exceptions to 
such answer ; but if the exceptions be not delivered 
within the two months, the answer shall thenceforth be 
deemed sufficient, and the plaintiff shall have no order 
to deliver exceptions nunc pfv tunc, 

V. That when exceptions taken to an answer for 
insufficiency are not submitted to, the plaintiff may at 
the expiration of eight days afler the exceptions are 
delivered, but not before, unless in injunction causes, 
refer such answer for insufficiency ; and if he do not 
refer the same within the next six days, he shall be con- 
sidered as having abandoned the exceptions ; in which 
latter case such answer shall be thenceforth deemed 
sufficient. 

VI. That if the plaintiff do not, within a fortnight 
after a defendant's second or third answer is filed, refer 
the same for insufficiency on the old exceptions, such 
answer shall thenceforth be deemed sufficient. [Altered 
by Order 6 of 1831, p. SOO, post.'] 

VII. That if the plaintiff do refer a defendant's second 
or third answer for insufficiency on the old exceptions, 
then the particular exception or exceptions to which he 
requires a further answer shall be stated in the order. 

VIII. That if upon a reference of exceptions the 
Master shall find the answer insufficient, he shall fix 
the time to be allowed for putting in a further answer, 
and shall specify the same in his report^ from the date 
whereof such time shall run^ and it shall not be neces- 
sary for the plaintiff to serve a subpoena for the de- 
fendant to make a better answer. And any defendant 
who shall not put in a further answer within the time 
so allowed, shall be in contempt, and be dealt with ac- 
cordingly. [Altered by Order 18 of 1833, p. 311, posL] 
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IX. That if upon a reference of exceptions the an- 
swer be certified sufficient, it shall be deemed to be so 
from the date of the Master's report ; and if the defend- 
ant submit to answer without a report from the Master, 
the answer shall be deemed insufficient from the date 
of the submission, 

X. That upon a third answer being reported insuffi- 
cient, the defendant shall be examined upon interroga- 
tories to the points reported insufficient, and shall stand 
committed until such defendant shall have perfectly 
answered such interrogatories ; and shall pay in addi- 
tion to the four pounds costs heretofore paid such fur- 
ther costs as the Court shall think fit to award. 

XI. That no order shall be made for referring any 
pleading or other matter depending before the Court for 
scandal or impertinence, unless exceptions are taken in 
writing and signed by counsel, describing the particular 
passages which are considered to be scandalous or im- 
pertinent, nor unless such order be obtained within six 
days after the delivery of such exceptions. 

XII. That when any order is made for referring an 
answer for insufficiency, or for referring an answer or 
other pleading or matter depending before the court for 
scandal or impertinence, the order shall be considered 
as abandoned, unless the party obtaining the order shall 

Srocure the Master's report within a fortnight from the 
ate of such order, or unless the Master shall withm 
the fortnight certify that a further time, to be stated in 
his certificate, is necessary, in order to enable him to 
make a satisfactory report ; in which case the order 
shall be considered as abandoned if the report be not 
obtained within the further time so stated ; and where 
such order relates to alleged insufficiency in an answer, 
such answer shall be deemed sufficient from the time 
when the order is to be considered as abandoned. 

XIII. That the plaintiff shall be at liberty, before 
filing a replication, to obtain, upon motion or petition 
without notice, one order for leave to amend the bill ; 
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but no further leave to amend shall be granted before 
replication, unless the Court shall be satisfied by affi- 
davit that the draft of the intended amendments has 
been settled, approved and signed by counsel, and that 
such amendments are not intended to be made for the 
purpose of delay or vexation, but because the same 
are considered to be material to the case of the plain- 
tiff; such affidavit to be made by the plaintiff, or one 
of the plaintiffs where there is more than one, or his, 
her, or their solicitor, or by such solicitor alone, in 
case the plaintiff or plaintiffs, from being abroad or 
otherwise, shall be unable to join therein ; but no order 
to amend shall be made before replication, either 
without notice or upon affidavit, in manner herein- 
before-mentioned, unless such order be obtained within 
six weeks after the answer, if there be onlv one de- 
fendant, or after the last of the answers, if there be 
two or more defendants, is to be deemed sufficient. 
[Altered by Order 13 of 1831, p. $00, postJ] 

XIV. That every order for leave to amend the bill 
shall contain an undertaking by the plaintiff to amend 
the bill within three weeks from the date of the order ; 
and in default thereof such order shall become void, 
and the cause shall, as far as relates to any motion to 
dismiss the bill for want of prosecution, stand in the 
same situation as if such order had not been made. 

XV. That after a replication has been filed the 
plaintiff shall not be permitted to withdraw it and to 
amend the bill without a special order of the Court for 
that purpose, made upon a motion, of which notice has 
been given ; the Court being satisfied by affidavit that 
the matter of the proposed amendment is material and 
could not, with reasonable diligence, have been sooner 
introduced into the bill. 

XVI. That where the answer of a defendant is to 
be deemed sufficient, whether it be in term time or in 
vacation, if the plaintiff or plaintiffs shall not proceed 
in the cause, the defendant shall be at liberty to move 
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at tbe first seal after the following term, upon notice, 
that the bill be dismissed with costs for want of pro- 
secution ; and the bill shall accordingly be dismissed 
with costs, unless the plaintiff or plaintiffs forthwith 
file a replication, and appear upon such motion and 
give an undertaking to speed the cause with effect in 
tbe usual form, or without filing a replication, shall 
appear upon such motion, and give an undertaking to 
hear the cause, as against the defendant making the 
motion, upon bill and answer ; or unless it shall appear 
that the plaintiff or plaintiffs is or are unable to pro- 
ceed in the cause, by reason of any other defendant or 
defendants not having sufficiently answered the bill, 
and that due diligence has been used to obtain a suffi- 
cient answer or answers from such other defendant or 
defendants ; in which case the Court shall allow to the 
plaintiff or plaintiffs such further time for proceeding 
in the cause as shall appear to the Court to be reason- 
able. [Altered by Order 17 of 1831, p. 302, post.] 

XVII. That where the plaintiff files a replication, 
without having been served with a notice of any mo- 
tion to dismiss the bill for want of prosecution, the 
plaintiff shall serve the subpoena to rejoin and obtain 
his order for a commission within one week from the 
filing of the replication ; and if such order be obtained 
in term time, then such commission shall be at the 
latest returnable on the first return of the following 
term ; and if such order be obtained in the vacation, 
then such commission shall be returnable at the latest 
on the last return of the following term ; and where 
such commission is returnable on or before the first 
return of the following term, there the plaintiff shall 
give his rules to produce witnesses and pass publi- 
cation in that term, and shall set down his cause to be 
heard in the following term ; and where such commis- 
sion is returnable on or before the last day of the 
following term, there the plaintiff shall give his rules 
to produce witnesses and pass publication in the next 



286 APPENDIX. 

term, and shall set down his cause to be heard in the 
third term ; and if the plaintiff shall make any default 
herein, then upon application by the defendant upon 
motion or petition without notice, the plaintiff's bill 
shall stand dismissed out of Court with costs. [Altered 
by Order 17 of 1831, p. S02,post.'] 

XVIII. That publication shall not be enlarged, ex- 
cept upon special application to the Court, supported 
by affidavit, and at the cost of the party applying, 
unless otherwise ordered by the Court. [Altered by 
Order 18 of 1831, p. 303, postJ] 

XIX. That whenever the time allowed for any of 
the following purposes, that is to say, for amending 
any bill, for filing, delivering, and referring exceptions 
to any answer, or for obtainmg a Master's report upon 
any exceptions, would expire in the interval between 
the last seal after Trinity term and the first seal before 
Michaelmas term, or between the last seal after Mi- 
chaelmas term and the first seal before Hilary term, 
such time shall extend to and include the day of the 
general seal then next ensuing.^ [Altered by Order 19 
of 1831, p. SOS, post.'] 

XX. That service on the clerk in court, of any 
subpoena to rejoin, or to answer an amended bill, or to 
hear judgment, shall be deemed good service. 

XXI. That the order nisi for confirming a report 
may be obtained upon petition as well as by motion, 
and that service thereof upon the clerk in court of any 
party shall be deemed good service upon such party. 

XXII. That every notice of motion, and every peti- 
tion, notice of which is necessary, shall be served at 
least two clear days before the hearing of such motion 
or petition. 

XXIII. That the order nisi for dissolving the com- 
mon injunction may be obtained upon petition as well 
as by motion, and that every such order be served two 
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clear days at least before the day upon which cause is 
to be showD againBt disBolving the injunctiaii. 

XXIV. That when a defendant in contempt for 
want of answer, obtains upon filing his answer the 
common order to be discharged as to his contempt, on 
payment or lender of the costs thereof, the plaintiff 
shall not, by accepting such costs, be compelled, in the 
event of the ansner being insufGcient, to recommence 
the process of contempt against the defendant, but 
shall be at liberty to take up the process at the point 
to which he had before proceeded. [Altered by Order 
Si of 1631, p. SOS, post."] 

XXV. That no witness to he examined before either 
of tbe examiners for any party in a cause, be in future 
produced at the seat of the clerk in court for the oppo- 
site party ; but that a notice in writing containing the 
name and description of the witness be served there as 
heretofore. 

XXVI. That the examiner who shall take the exa- 
mination in chief of any witness shall be at liberty to 
take his cross-examination also. 

XXVII. That where the sanie solicitor is employed 
for two or more defendants, and separate answers 
shall have been filed, or other proceedings had, by or 
for two or more defendants separately, the Master shall 
consider, in the taxation of such solicitor's bill of costs, 
either between party and parly, or between solicitor 
and client, whether such separate answers or other 
proceedings were necessary or proper ; and if he is of 
opinion that any part of tue costs occasioned thereby 
has been unnecessarily or improperly Incurred, the 
tame shall be disallowed. 

XXVIII. That where a plaintifT obtains a 
with costs, there the costs occasioned to the p 
by the insufficiency of the answer of any def 
shall be deemed to be part of the plaintiff's c 
the cause, such sum or sums being deducted the 
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as were paid by the defendant, according to the course 
of the Court, upon the exceptions to the said answer 
being submitted to or allowed. [See 19th Order of 
1833, p. SI I, pM^] 

XXIX. That where the plaintiff is directed to pay 
to the defendant the costs of the suit, there the costs 
occasioned to a defendant by any amendment of the 
bill shall be deemed to be part of such defendant's 
costs in the cause (except as to any amendment which 
may have been made by special leave of the Court, or 
which shall appear to have been rendered necessary 
by the default of such defendant) ; but there shall be 
deducted from such costs any sum or sums which may 
have been paid by the plaintiff, according to the course 
of the Court, at the time of any amendment. 

XXX. That when upon taxation a plaintiff who has 
obtained a decree with costs is not allowed the costs of 
any amendment of the bill, upon the ground of its hav- 
ing been unnecessarily made, the defendant's costs, 
occasioned by such amendment, shall be taxed, and 
the amount thereof deducted from the costs to be paid 
by the defendant to the plaintiff. 

XXXI. That upon the allowance of any plea or 
demurrer, the plaintiff or plaintiffs shall pay to the 
defendant or defendants the taxed costs thereof; and 
when such plea or demurrer is to the whole bill, then 
the further taxed costs of the suit also ; unless in the 
case of a plea the plaintiff or plaintiffs shall undertake 
to reply thereto, and then the costs shall be reserved, 
unless the Court shall think fit to make other order to 
the contrary. 

XXXII. That upon the overruling of any plea or 
demurrer, the defendant or defendants shall pay to 
the plaintiff or plaintiffs the taxed costs occasioned 
thereby, unless the Court shall make other order to 
the contrary. 

XXXIII. That when two counsel appear for the 
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same party or parties upon the hearinff of any cause 
or matter, and it shall appear to the Master to have 
been necessary or proper for such party or parties to 
retain two counsel to appear, the costs occasioned 
thereby shall be allowed, although both of such counsel 
may have been selected from the outer bar. 

XXXIV. That when a cause which stands for hear- 
ing is called on to be heard^ but cannot be decided by 
reason of a want of parties, or other defect on the part 
of the plaintiff, and is therefore struck out of the 
paper, if the same cause is again set down, the defend- 
ant or defendants shall be allowed the taxed costs 
occasioned by the first setting down, although he or 
they do not obtain the costs of the suit. 

XXXV. That where a cause being in the paper for 
hearing is ordered to be adjourned upon payment of 
the costs of the day, there the party to pay the same, 
whether before the Lord High Chancellor, the Master 
of the RoUs^ or the Vice Chancellor, shall pay the sum 
of ten pounds, unless the Court shall make other order 
to the contrary. 

XXXVI. That whenever upon the hearing of any 
cause or other matter it shall appear that the same 
cannot conveniently proceed, by reason of the solicitor 
for any party having neglected to attend personally, or 
by some proper person on his behalf, or having omitted 
to deliver any paper necessary for the use of the Court, 
and which according to its practice ought to have been 
delivered, such solicitor shall personally pay to all or 
any of the parties such costs as the Court shall think 
fit to award. 

XXXVII. That the sworn clerks of the Court and 
the waiting clerks shall not be entitled to receive any 
fees for attendance in Court, except in cases where 
they shall actually attend, and where their attendance 
shall be necessary. 

XXXVIII. That where any cause which is set down 

o 
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to be beard, eitber in tbe Court of tbe Lord Cban- 
cellor, or in tbe Court of the Master of the Rolls, shall 
be afterwards set down to be beard in tbe other of die 
said two Courts, there tbe solicitor for tbe plaintiff 
shall certify the fact to the registrar of tbe Court where 
tbe cause was first set down, who shall cause an entry 
thereof to be made in bis book of causes, opposite to 
tbe name of such cause ; and tbe solicitor for the plain- 
tiff shall be allowed a fee of six shillings and eight- 
pence for so certifying the fact, if he shall certify the 
same within eight days after the said cause is so set 
down a second time. 

XXXIX. That where any cause shall become abated, 
or shall be compromised after tbe same is set down to 
be heard in either of tbe said two Courts, tbe solicitor 
for the plaintiff shall also certify the fact, as tbe case 
may be, to the registrar of the Court where the cause 
is so set down, who shall in like manner cause an entry 
thereof to be made in his cause-book, and the solicitor 
for the plaintiff shall be allowed tbe same fee of six 
shillings and eight-pence for such certificate, if he 
shall certify the fact as soon as the same shall come to 
bis knowledge. 

XL. That the penal sum in the bond to be given as 
a security to answer costs by any plaintiff who is out of 
the jurisdiction of the Court, be increased from forty 
pounds to one hundred pounds. 

XLL That the deposit upon exceptions to a Mas- 
ter's report shall be increased to ten pounds, to be paid 
to the adverse party, if the exceptions are overruled ; 
in which case the exceptant shall also pay the further 
taxed costs occasioned by such exception s^ unless die 
Court shall otherwise order ; but in case the exceptant 
shall in part succeed, the deposit shall be dealt with, 
and costs shall be paid as the Court shall direct. 

XLII. That the deposit upon every petition of ap- 
peal or rehearing be increased to twenty pounds^ to be 
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paid to the adverse party when the decree or order 
appealed from is not varied in any material point, 
together with the further taxed costs occasioned by 
the appeal or rehearing, unless the Court shall other- 
wise order. 

XLIII. That for the purpose of enabling all persons 
to obtain precise information as to the state of any 
cause, and to take the means of preventing improper 
delay in the progress thereof, any clerk in court shall, 
at the request of aiiy person, whether a party or not 
in the suit or matter inquired afler, procure and fur- 
nish a certificate from the Six Clerks* Office, specifying 
therein the dates and general description of the several 
proceedings which have been taken in any cause in the 
said office, whether such clerk in court be or not con- 
cerned as clerk in court in the cause ; and that he shall 
be entitled to receive the sum of three shillings and 
fourpence for such certificate, and no more. 

XLIV. That whenever a person who is not a party 
appears in any proceeding, either before the Court or 
before the Master, service upon the solicitor in Lon- 
don, by whom such party appears, whether such soli- 
citor act as principal or agent, shall be deemed good 
service, except in matters of contempt, requiring per- 
sonal service. 

XLV. That clerical mistakes in decrees or decretal 
orders or errors arising from any accidental slip or 
omission, may at any time before enrolment be cor- 
rected upon petition, without the form and expense of 
a rehearing. 

XLVI. That every application to stay proceedings 
upon any decree or order which is appealed from, be 
made first to the judge who pronounced the decree or 
order. 

XLVII. That every application for the new trial 
of any issue at law directed by a judge of this Court, be 
first made to the jjudge who directed such issue. 

o2 
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XLVIII. That where any decree or order referring 
any matter to a Master is not brought into the Master's 
omce within two months after the same decree or 
order is pronounced, there any party to the cause, or 
any other party interested in the matter of the reference, 
shall be at liberty to apply to the Court by motion or 
petition, as he may be advised, for the purpose of ex- 
pediting the prosecution of the said decree or order. 

XLIX. That every Master shall enter in a bo<^ to 
be kept by him for that purpose, the name or title of 
every cause or matter referred to him, and the time 
when the decree or order is brought into his office, and 
the date and description of every subsequent step taken 
before him in the same cause or matter, and the at- 
tendance or non-attendance of the several parties on 
each of such steps, so that such book may exhibit at 
one view the whole course of proceeding which is had 
before him in each particular cause and matter. 

L. That upon the bringing in of every decree or 
order the Solicitor bringing in the same shall take out 
a warrant appointing a time, which is to be settled by 
the Master, for the purpose of the Master taking into 
consideration the matter of the said decree or order, 
and shall serve the same upon the clerks in court of 
the respective parties, or upon the parties or their 
solicitors in cases where they shall have no clerks in 
court. 

LI. That at the time so appointed for considering 
the matter of the said decree or order, the Master shall 
proceed to regulate as far as may be the manner of its 
execution ; as for example, to state what parties are 
entitled to attend future proceedings, to direct the ne- 
cessary advertisements, and to point out which of the 
several proceedings may be properly going on pari 
passu, and as to what particular matters interrogatories 
for the examination of the parties appear to be neces- 
sary, and whether the matters requiring evidence shall 
be proved by affidavit or by examination of witnesses ; 
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and in the latter case, if necessary, to issue his certifi- 
cate for a commission ; and if the Master shall think it 
expedient so to do, he shall then fix a certain time or 
certain times within which parties are to take any cer- 
tain proceeding or proceedings before him. 

LII. That upon any subsequent attendance before 
him in the same cause or matter, the Master, if he 
thinks it expedient so to do, shall fix a certain time or 
certain times within which the parties are to take any 
other proceeding or proceedings before him. 

LIII. That where some or one, but not all, the par- 
ties^ do attend the Master at an appointed time, whether 
the same is fixed by the Master personally or upon a 
warrant, there the Master shall be at liberty to proceed 
ex parte if he thinks it expedient, considermg the 
nature of the case so to do. 

LI V. That where the master has proceeded ex parte, 
such proceeding shall not in any manner be reviewed 
in the Master s office, unless the Master, upon a special 
application made to him for that purpose by a party 
who was absent, shall be satisfied that he was not guilty 
of wilful delay or negligence, and then only upon pay- 
ment of all costs occasioned by his non-attendance; 
such costs to be certified by the Master at the time, 
and paid by the party or his solicitor before he shall 
be permitted to proceed on the warrant to review. 

LV. That where a proceeding fails, by reason of the 
non-attendance of any party or parties, and the Master 
does not think it expedient to proceed ex paHe, there 
the Master shall be at liberty to certify what amount 
of costs, if any, he thinks it reasonable to be paid to the 
party or parties attending, by the absent party or par- 
ties, or by his or their solicitor or solicitors, or clerk 
or clerks in court personally, as the Master in his 
discretion shall think fit ; and upon motion or petition, 
without notice, the Court will make order for the pay- 
ment of such costs accordingly. 
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LVI. That where the party actually prosecuting a 
decree or order does not proceed before the Master 
with due diligence, there the Master shall be at libeity, 
upon the application of any other party interested, 
either as a party to the suit or as one who has come in 
and established his claim before the Master under the 
decree or order, to commit to him the prosecution of 
the said decree or order ; and from thenceforth, neither 
the party making default nor his solicitor shall be at 
liberty to attend the Master as the prosecutor of the 
said decree or order. 

LVII. That upon any application made by any per- 
son to the Court, the Master, if required by the person 
making the application, shall in as short a manner as 
he conveniently can, certify to the Court the several 
proceedings which shall have been had in his office in 
the same cause or matter, a;nd the dates thereof. 

LVI II. That erery Master shall be at liberty, without 
order, to proced in {Jl matters de die in diem at bis dis- 
cretion. 

LIX. That every warrant for attendance before the 
Master shall be considered as peremptory, and the 
Master shall be at liberty to continue the attendance 
beyond the hour and during such time as he thinks 
proper, and shall be empowered to increase the fee for 
the solicitor's attendance in proportion to the time ac- 
tually occupied ; and in case the Master shall not be 
attended by the solicitor or a competent person on 
behalf of the solicitor of any party, the Master shall in 
such case disallow the usual fee for the solicitor's 
attendance, taking care either in allowing an increased 
fee, or disallowing the usual fee, to mark his deter- 
mination in his attendance-book, and also on the war- 
rant for attendance. 

LX. li^hat where by any decree or order of the 
Court, books, papers, or writings are directed to be 
produced before the Master for the purposes of such 
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decree or order, it shall be in the discretion of the 
Master to determine what books, papers, or writings 
are to be produced, and when and for how long they 
are to be left in his office ; or in case he shall not deem 
it necessary that such books, papers, or writings should 
be left or deposited in his office, then he may give 
directions for the inspection thereof by the parties re- 
quiring the same, at such time and in such manner as 
he shul deem expedient. 

LXI. That all parties accounting before the Masters 
shall bring in their accounts in the form of debtor and 
creditor : and any of the other parties who shall not be 
satisfied with the accounts so brought in, shall be at 
liberty to examine the accounting party upon inter- 
rogatories, as the Master shall direct. 

LXIT. That all such accounts, when passed and 
settled by the Master, shall be entered in a book to be 
kept for that purpose in the Master's office, as is now 
the practice with regard to receivers' accounts, and 
with proper indexes, in order to be referred to as oc- 
casion may require. 

LXIII. That the Masters, in acting upon the Order 
of the Court of 2dd April, 1796, shall be at liberty 
upon the appointment of a receiver, or at any time 
subsequent thereto, in the place of annual periods for 
the delivery of the receiver's accounts and payment of 
his balances, to fix either longer or shorter periods at 
his discretion ; and when such other periods are fixed 
by the Master, the regulations and principles of the 
said order shall in all other respects be applied to the 
said receiver. 

LXIV. That in every order directing the appoint- 
ment of a receiver of a landed estate, there be inserted 
a direction that such receiver shall manage, as well as 
set and let, with the approbation of the Master ; and 
that in acting under such an order it shall not be ne- 
cessary that a petition be presented to the Court in the 
first instance, but the Master without special order shall 
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receive any proposal for the management or letting of 
the estate from the parties interested^ and shall make 
his report thereon, which report shall be submitted to 
the Court for confirmation m the same manner as is 
now done with respect to reports on such matters made 
upon special reference ; and until such report be con- 
firmed, it shall not give any authority to the Receiver. 

LXV. That all affidavits which have been previously 
made and read in Court, upon any proceeding in a 
cause or matter, may be used before the Master. 

LXVI. That where upon an inquiry before the 
Master affidavits are received, there no affidavits in 
reply shall be read, except as to new matter, which 
may be stated in the affidavits in answer ; nor shall 
any further affidavits be read unless specially required 
by the Master. 

LXYII. That the Master shall not receive further 
evidence as to any matter depending before him afler 
issuing the warrant on preparing his report ; but that 
he shall not issue such warrant without previously re- 
quiring the parties to show cause why such warrant 
should not issue. 

LXVIII. That no warrant to review any proceeding 
in the Master's office shall be allowed to be taken out, 
except by permission of the Master, upon special 
grounds to be shown to him for that purpose ; and the 
costs of such review when allowed shall be in the dis- 
cretion of the Master, and shall be paid by and to such 
persons and at such time as he shall direct. 

LXIX. That the Master shall have power at his 
discretion to examine any witness viva voce ; and in such 
case the subpoena for the attendance of the witness 
shall, upon a note from the Master, be issued from the 
Subpoena Office ; and that the evidence upon such vwa 
voce examination shall be taken down by the Master, 
or by the Master's clerk in his presence, and preserved 
in the Mister's office, in order that the same may be 
used by the Court if necessary. 
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LXX. That in all matters referred to him, the Mas- 
ter shall he at liherty, upon the application of any party 
interested, to make a separate report or reports from 
time to time as to him shall seem expedient ; the costs 
of such separate reports to he in the discretion of the 
Court. 

LXXI. That where a Master shall make a separate 
report of debts or legacies, there the Master shall be at 
libierty to make such certificate as he thinks fit with 
respect to the state of the assets ; and every person in- 
terested shaD thereupon be at liberty to apply to the 
Ckiurt as he shall be advised. 

LXXII. That the Master shall be at liberty to exa- 
mine any creditor or other person coming in to claim 
before him, either upon written interrogatories or viva 
voce, or in both modes, as the nature of the case may 
appear to him to require ; the evidence upon such 
examination being taken down at the time by the 
Master^ or by the Master's clerk in his presence, and 
preserved, in order that the same may be used by the 
Court if necessary. 

LXXI II. That if any party wishes to complain of 
any matter introduced into any state of facts, affidavit, 
or other proceeding before the Master, on the ground 
that it is scandalous or impertinent, or that any exa- 
mination taken in the Master's office is insufficient, he 
shall be at liberty, without any order of reference by 
the Court, to take out a warrant for the Master to exa- 
mine such matter, and the Master shall have authority 
to expunge any such matter which he shall find to be 
scandalous or impertinent. 

LXXIV. That the Master, in deciding on the suffi- 
ciency or insufficiency of any answer or examination, 
shall take into consideration the relevancy or materiality 
of the statement or question referred to. 

LXXV. That in cases where estates or other pro- 
perty are directed to be sold before the Master^ the 

o 5 
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Master shall be at liberty, if be shall think it for the 
benefit of the parties interested, to order the same to 
be sold in the country, at such place and by such person 
as he shall think fit. 

LXXVI. That where a Master is directed to settle a 
conveyance, or to tax costs, in case the parties difier 
about the same^ there the party claiming the costs, or 
entitled to prepare the conveyance, shall bring the bill of 
costs, or the draft of the conveyance, into the Master^s 
o£Sce, and give notice of his having so done to the 
other party ; and at any time within eight days after 
such notice, such other party shall have liberty to in-* 
spect the same without fee, and may take a copy thereof 
if he thinks fit ; and at or before the expiration of the 
eight days, or such further time as the Master shall in 
his discretion allow, he shall then either agree to pay 
the costs or adopt the conveyance, as the case may be, 
or signify his intention to dispute the same; and in 
ease he dispute the same, the Master shall then proceed 
to tax the costs, or settle the conveyance, according to 
the practice of the Court. (Altered by Order 76 of 
1831, p. SOS, post.) 

LXXVII. That whenever in any proceeding before 
a Master the same solicitor is employed for two or more 
parties, such Master may at his discretion require that 
any of the said parties shall be represented before him 
by a distinct solicitor, and may refuse to proceed until 
such party is so represented. 

LXXVIII. That such of the foregoing orders as 
limit or allow any specified time for any party to take 
any proceeding, or for any other purpose, shall only 
apply to cases where the period from which such spe- 
cified time is to be computed shall be on or subsequent 
to the first day of Easter term next ensuing. 

LXXIX. That such of the foregoing orders as re- 
late to the manner in which the costs of any suit or 
proceeding are to be taxedy and to the amount of costs 
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to be paid on any occasion, shall not apply to any costs 
which shall have been incurred, or to the costs of any 
proceeding which shall have been had or taken pre- 
viously to the first day of Easter term next ensuing. 

LXXX. That such of the foregoing orders as relate 
to the course of proceeding in the offices of the Masters 
of the Court, or to the authority of the Masters, shall 
have effect from and after the first day of Easter term 
next ensuing, and shall be acted upon by the Masters 
in all cases, except where from the then advanced 
stage of any proceeding they are not practically ap* 
plicable. 

LXXXI. That subject to the regulations herein* 
before specified, the foregoing orders shall take effect 
as to aU suits whether now depending or hereafter 
commenced, on the first day of Easter Term next. 

LYNDHURST, C. 
JOHN LEACH, M. R. 
LANCELOT SHADWELL, V. C. 
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GENERAL ORDERS 

OF 

THE COURT OF CHANCERY, 

£3d November, 1831. 



The Right Honourable Henry Lord Brougham and 
Vaux, Lord High Chancellor of Great Britain, by and 
with the advice and assistance of the Right Honourable 
Sir John Leach, Master of the Rolls, and the Right 
Honourable Sir Lancelot Shadwell, Vice Chancellor of 
England, doth hereby order and direct, that the Orders 
of the 3d April, 1828, be amended as to numbers VI., 
XIII., XVL, XVII., XyilL, XIX., XXIV., and 
LXXVL, in manner following ; that is to say, 

VI. That if the plaintiff do not, within three weeks 
after a defendant's second or third answer is filed, refer 
the same for insufficiency on the old exceptions, such 
answer shall thenceforth be deemed sufficient. 

XIII. That after an answer has been Jiled, the plain- 
tiff shall be at liberty, before filing a replication, to 
obtain upon motion or petition without notice, one 
order for leave to amend the bill ; but no further leave 
to amend shall be granted after an answer^ and before 
replication, unless the Court shall be satisfied by affi- 
davit that the draft of the intended amendments has 
been settled, approved, and signed by counsel, and that 
such amendments are not intended to be made for the 
purpose of delay or vexation, but because the same are 
considered to be material to the case of the plaintiff; 
such affidavit to be made by the plaintiff, or one of the 
plaintiffs, where there is more than one, and his, her, 
or their solicitor, or by such solicitor alone, in case the 
plaintiff or plaintiffs, from being abroad or otherwise. 
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shall be unable to join therein ; but no order to amend 
shall be made after answer and before replication^ 
either without notice or upon affidavit in manner here- 
inbefore mentioned, unless such order be obtained 
within six weeks after the answer, if there be only one 
defendant, or after the last of the answers if there be 
two or more defendants, is to be deemed sufficient. 
But this order shall not extend to amendments which 
are made only for the purpose of rectifying some 
clerical error, or error in names, dates, or sums; iii' 
which cases the order to amend may be obtained upon 
motion or petition, without notice. 

XVI. That where the answer of a defendant is to be 
deemed sufficient, whether it be in term time or in va- 
cation, if the plaintiff or plaintiffs shall not proceed in 
the cause, the defendant shall be at liberty, after the ex- 
piration of two months, to move, upon notice, that the 
bill be dismissed with costs, for want of prosecution ; 
and the biU shall accordingly be dismissed with costs, 
unless the plaintiff or plaintiffs shall appear upon such 
motion, and give an undertaking to file a replication, 
and serve a subpoena to rejoin ; and in case he requires 
a commission to examine witnesses, shall obtain and 
serve an order for such commission, within three weeks 
from the date of such undertaking : or unless the plain- 
tiflT or plaintiffs, without filing a replication, shall ap- 
pear upon such motion, and give an undertaking to 
hear the cause as against the defendant making the 
motion upon bill and answer : or unless it shall appear 
that the plaintiff or plaintiffs^ is or are unable to proceed 
in the cause, by reason of any other defendant or defend- 
ants not having sufficiently answered the bill, and that 
due diligence has been used to obtain a sufficient answer 
or answers, from such other defendant or defendants ; — 
in which case the Court shall allow to the plaintiff or 
plaintiffs such further time for proceeding in the cause 
as shall appear to the Court to be reasonable. And in 
case the plaintiff or plaintiffs do appear upon the motion 
to dismiss, and give the undertaking to file a replica- 
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tion, and take the otheir proceedings consequent tbereoDy 
hereinbefore required, then all the rules and regula- 
tions, with respect to the commission and the return 
thereof, and the setting down the cause for hearing, 
and the rights of the defendant with respect to the 
commission, in case of any default on the part of the 
plaintiff, which are particularly expressed in the next 
Order, shall apply to all cases under this Order. 

XVII. That where the plaintiff files a replication, 
without having been served with a notice of motion to 
dismiss the bill for want of prosecution, he shall serve 
the subpcena to rejoin ; and in case he requires a com- 
mission to examine witnesses, shall obtain and serve an 
order for such commission, within three weeks from the 
filing of the replication ; and such commission shall, at 
the latest, be returnable on the first return of the second 
term then next following : and the plaintiff shall give 
his rules to produce witnesses, and pass publication at 
the latest in the same term, and shall set down his 
cause for hearing, and duly serve the subpoena to hear 
judgment returnable in the succeeding term ; and if the 
plaintiff shall make default herein, then upon applica- 
tion by the defendant, upon notice of motion, the plain- 
tiff's bill shall stand dismissed out of Court with costs, 
unless the Court shall make special order to the con- 
trary. And in case the plaintiff serves a subpcena to 
rejoin, within three weeks after filing the replication, 
but does not attend and serve an order for a commis- 
sion to examine witnesses within that time, then the 
defendant shall be at liberty, without notice, to obtain 
an order for a commission to examine witnesses, re- 
turnable at the like period as the plaintiff is entitled to, 
pursuant to this order, and shall have the carriage <^ 
such commission. And if the plaintiff obtains an order 
for and sues out a commission, and neglects to execute 
and return the same, at or within the time stated in 
this order, the defendant shall be entitled to an order 
as before stated, for a commission returnable on the 
last return of the term following that which is allowed 
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to the plaintiff by this order for the return of his com- 
mission. And when any commission issues pursuant 
to this order, or the last foregoing order, the parties 
shall have liberty to execute the same in term time, 
SHid publication shall stand enlarged until the commisf 
sion shall be returnable ; and the plaintiff shall be at 
liberty to set down the cause, in the mean time, with- 
out the necessity of inserting such directions in the 
order for the commission. 

XVIII. That publication shall not be enlarged, ex- 
cept upon special application to the Court, made upon 
notice supported by affidavit, and at the cost of the 
party applying, unless otherwise ordered by the Court. 

XIX. That the time which occurs between the last 
seal after Trinity Term and the first seal before Mi- 
chaelmas Term, and between the last seal after Mi- 
chaelmas Term and the first seal before Hilary Term, 
shall not be reckoned in the computation of time which 
is allowed to a party for amending any bill, for filings 
delivering^ or referring exceptions to any answer, or for 
obtaining a Master s report upon any exceptions, 

XXIV. That when a defendant, in contempt for 
want of answer, obtains, upon filing his answer, the 
common order to be discharged as to his contempt, on 
payment or tender of the costs thereof, or the plaintiff 
accepts the costs, without order, he shall not by such 
acceptance be compelled, in the event of the answer 
being insufficient, to recommence the process of con- 
tempt against the defendant, but shall be at liberty to 
take up the process at the point to which he had be- 
fore proceeded. 

LXXVI. That where a Master is directed to settle 
a conveyance, or to tax costs in case the parties differ 
about the same^ then the party claiming the costs, or 
entitled to prepare the conveyance, shall bring the bill 
of costs, or the draft of the conveyance, into the Mas- 
ter's office, and give notice of his having so done to 
the other party \ and at any time within eight days 
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after such notice, such other party shall have liberty 
to inspect the same without fee, and may take a copy 
thereof if he thinks fit. And at or before the expira« 
tion of the eight days, or such further time as the 
Master shall in his discretion allow, he shall then 
either agree to pay the costs or adopt the conveyance, 
as the case may be^ or signify his dissent therefrom, 
and shall thereupon be at liberty to tender a sum of 
money for the costs^ or to deliver a statement in 
writing, of the alterations which he proposes in the 
drafl of l^e conveyance. But if he make no such ten- 
der, nor deliver any such statement in writing, or if 
the other party refuses to accept the sum so tendered, 
or to adopt the proposed alterations in the drafl of the 
conveyance, the Master shall then proceed to tax the 
costs, or settle the conveyance according to the prac- 
tice of the Court. And in case the taxed costs shall 
not exceed the sum tendered, or the Master shall 
adopt the proposed alterations in the draft of the con- 
veyances, then the costs of the taxation, or the costs of 
the proceeding with respect to the conveyance, shall 
be borne by the other party. 

LXXXII. And whereas the present practice, that 
causes can only be entered for hearing during the time 
of term, and that the subpcena ad audiendum judicium 
can only be then returnable, is productive of great 
delay and inconvenience : it is hereby further ordered* 
by the said Lord High Chancellor, with the advice and 
assistance aforesaid, that from henceforth causes may 
be set down for hearing, and the subpoenas ad audien-' 
dum judicium served and returnable on any day as 
well out of term as in term, and this order is to be 
called the 82nd Order. 

And it is hereby further ordered, that the aforesaid 
82nd Order shall take effect immediately, and the 
aforesaid amended orders shall take effect on the first 
day of Hilary Term next. 

BROUGHAM, C. 

JOHN LEACH, MM. 

LANCELOT SHAD WELL, F.C. 
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GENERAL ORDERS 

OF 

THE COURT OF CHANCERY, 

21st December, 1833. 



Whereas it is expedient that certain further orders 
for regulating the practice of the Court of Chancery be 
added to those which were published on the 26th day 
of November last, and that thereupon certain altera- 
tions be made in the said orders ; and it is also expe- 
dient that the whole of the said new orders should be 
embodied together under the act of the Srd and 4th of 
William the Fourth, intituled " An Act for the Regu- 
lation of the Proceedings and Practice of certain Offices 
of the High Court of Chancery in England ;" — 

It is hereby declared and directed, by the Lord 
High Chancellor, by and with the concurrence of the 
Master of the Rolls, and of the Vice Chancellor, that 
from and after the 10th day of January next, the 
several orders which hereafter follow shall be consi- 
dered as a substitution for the said orders of the 26th 
day of November last. 

I. That all writs of subpoena in this Court shall be 
prepared by the solicitor of the party requiring the 
same, and that the seal for sealing the same shall be 
marked or inscribed with the words, " Subpoena Office, 
Chancery ;" and such writs shall be in the forms men- 
tioned at the foot of these orders, or as near as may 
be with such alterations and variations as circum- 
stances may require. 

II. That a praecipe in the usual form, containing 
farther the particulars hereinafter mentioned, (as to 
the names and residences of the solicitors issuing the 
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same), shall in all cases be delivered and filed at the 
Subpcena Office; and that on a subpoena for costs 
being sealed, the certificate or report shall be pro- 
duced to the officer sealing the writ, as his authority 
for sealing it. 

III. That the name or firm, and the place of busi- 
ness or residence of the solicitor or solicitors issuing 
a subpoena shall be indorsed thereon ; and where such 
solicitors shall be agents only, then there shall be 
further indorsed thereon the name or firm, and place 
of business or residence of the principal solicitor or 
solicitors. 

IV. That the service of subpoenas shall be effected 
by delivering a copy of the writ and of the indorse- 
ment thereon, and at the same time producing the 
original writ ; and that in all cases where a subpoena 
might heretofore have been served by leaving the body 
thereof at the party's dwelling-house or otherwise than 
personally, it shall be sufficient to leave a copy of 
such subpoena in the same manner, producing the 
original writ to the person with whom such copy shall 
be so left. 

V. That every subpoena, other than a subpoena dutces 
tecum, shall contain three names where necessary or 
required, and that a gross sum or fee of twelve shil- 
lings and sixpence shall be the amount allowed in costs 
for every subpoena duces tecum, including the praecipe, 
attendance, and sum paid for sealing, and five shillings 
and ten-pence each for all other subpoenas ; in addition 
to which last-mentioned sum, the solicitor suing out 
the same shall be allowed one fee of six shillings and 
eight-pence for the praecipes and attendance on seal- 
ing such subpoenas as heretofore, where the number of 
names included therein shall not exceed nine ; and if 
they shall exceed nine in number, then an additional 
fee of six shillings and eight- pence ; and if they exceed 
eighteen, a further fee of six shillings and eight-pence, 
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and so in proportion for every additional number of 
nine names, included in such subpcenas. 

VI. That no more than three persons shall be in- 
cluded in one subpcena dtices tecum^ and that the party 
suing out the same shall be at liberty to sue out a 
subpcena for each person, if it shall be deemed neces- 
sary or desirable ; and thr t the sum of twelve shillings 
and six-pence shall be allowed in costs for every such 
subpoena, including the praecipe, attendance, and sum 
paid for sealing the same. 

VIL That the time for serving any subpoena (ex- 
cept for costs) shall be limited to the last day of the 
term next following the term or vacation in which it 
was sued out ; and that in the interval between the 
suing out and service of any subpoena, the party suing 
out the same shall be at liberty to correct any error in 
the names of parlies or witnesses, and to have the 
writ resealed, upon payment to the clerk at the Sub- 
poena Office of a fee of one shilling, and at the same 
time leaving a corrected praecipe of such subpoena, 
marked '* altered and resealed,** and signed with the 
name and address of the solicitor or solicitors suing 
out the same. 

VIII. That when any defendant has been taken into 
eustody upon attachment or other process, for want of 
appearance to a bill of revivor, and such defendant 
shall have been taken thereon, and shall refuse or neg- 
lect to enter an appearance to such bill within eight 
days after the return of such attachment, the plaintiff 
shall be entitled, as of course, upon motion or petition, 
to the common order to revive ; and if the defendant 
cannot be found so as to be taken upon such attach- 
ment, and a return of '* non est inventus" shall have 
been made thereon, the plaintiff shall, upon producing 
such return, and an affidavit that due diligence has 
been used in endeavouring to execute such attachment, 
ttnd that there was good reason to believe that the I 

defendant was in the county to which such attachment _ 
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issued at the time of suing out the same, be also en- 
titled, as of course, upon motion or petition, at the end 
of eight days after the return of such attachment, to 
obtain the common order to revive ; and that in either 
of such cases the order shall recite, as the ground for 
granting the same, that the defendant is in contempt, 
and that the time limited by the Court to show cause 
against reviving the suit has expired. 

IX. That a defendant shall be at liberty, without 
order, to sue out a dedimus to take his plea, answer, 
or demurrer (not demurring alone) in the country, on 
giving two days' notice in writing to the plaintiff's 
clerk in court to give commissioner s name to see the 
same taken, and in default thereof the defendant shall 
be at liberty to sue out the same, directed to his own 
commissioners ; and in cases of severe illness or other 
bodily infirmity, whereby a defendant, resident not 
less than four miles from Lincoln's Inn Hall, shall be 
rendered unable to travel or leave home, he shaU, upon 
affidavit first made thereof and duly filed, be entitled 
to such dedimus as aforesaid, on such notice first given 
as hereinbefore directed. 

X. That in every cause where an original or supple- 
mental bill, or bill of revivor, has been filed subsequent 
to the ^5th day of November last, or shall hereafter be 
filed, a defendant shall, after appearance, and without 
order, be allowed eight weeks in a town cause, and ten 
weeks in a country cause, to plead, answer, or demur 
(not demurring alone) to any such original or supple- 
mental bill, or any such bill of revivor, to which an 
answer is required ; and five weeks in a town cause, 
and seven weeks in a country cause, to plead, answer, 
or demur (not demurring alone) to any amended bill, 
to which the plaintiff shall require an answer; but 
that twelve days only shall be allowed a defendant to 
demur alone to any such original, amended, or supple- 
mental bill, or bill of revivor. And in every cause for 
an injunction to stay proceedings at law, if the de- 
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fendant do not plead, answer, or demur to the plain- 
tifiT's bill within eight days after appearance, the 
plaintiff shall be entitled, as of course, upon motion, 
to such injunction; and if the defendant shall not 
within eight days after appearance to a bill of revivor, 
show cause by plea, answer, or demurrer filed, the 
plaintiff shall be entitled, as of course, upon motion or 
petition, to the common order to revive, which order 
shall recite, as the ground for granting the same, that 
the time limited by the Court to show cause against 
reviving the suit has expired. 

XL That where a common injunction for want of 
answer is awarded, the order shall recite, as the ground 
for granting the same, that the defendant has omitted 
to put in his answer, plea, or demurrer, within the time 
limited by the Court in that behalf. 

XII. That where a defendant is in contempt to an 
attachment for want of appearance, the interval be- 
tween the day fixed by the subpoena for appearance, 
and that on which the same is actually entered, shall be 
deducted from the time hereinbefore allowed to a de- 
fendant to plead, answer, or demur, not demurring 
alone, to the plaintiff's bill. 

XIII. That the day on which an order for the plain- 
tiff to give security for costs is served, and the period 
from thence to and including the day on which such 
security is given, shall not be reckoned in the compu- 
tation of the time allowed a defendant to plead, answer, 
or demur. 

XIV. That where the plaintiff obtains an order to 
amend without requiring any further answer, and shall 
amend the bill any otherwise than by an alteration of 
names, dates, or sums, or the correction of clerical 
errors only, the defendant shall, as of course, have 
eight days time to consider whether it is necessary for 
him or her to answer the same, at the end of which 
time the plaintiff shall be at liberty to file a replication. 
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or set down the cause for hearing on bill and answer, 
unless the defendant shall have previously served an 
order for time to answer, or taken out and served a 
warrant for time to answer such amended bill ; in 
which last case, the Master may allow the defendant 
such time (if any) for that purpose as he shall think fit. 

XV. That as to all bills, whether original, amended, 
supplemental, or of revivor, now filed or to be filed, 
whenever a party may desire to make an application 
to a Master under the said Act, or under these orders, 
or whenever it shall be necessary to make any reference 
to any Master, and no previous application or re- 
ference to any Master has been made in the said cause, 
the name of the Master in rotation shall be ascertained, 
and entered in books to be kept as after directed in the 
manner hereinafter mentioned; and all applicatioiw 
authorised by the said recited Act, or by these orders, 
to be made to a Master ; and every such reference as 
aforesaid shall be made to the said Master in rotation. 

XVI. That as to all bills which shall have been 
filed before this day, where any reference has been 
made in the cause, the name of the Master to whom 
the last reference was made in such cause shall, at the 
request of either of the parties thereto, or of his or her 
solicitor, and on producing such order of reference, 
with the Master's name certified thereon, or appearing 
therein, be added by the six clerk to the original 
entry of the cause in the six clerk *s book, and entered 
in the book to be kept as hereinafter directed, before 
any application under the said recited Act shall be 
made in that cause ; and all such applications, and all 
such references as aforesaid, shall be made to such last- 
mentioned Master. 

XVII. That in all cases where it shall become 
necessary to ascertain the name of the Master in rota- 
tion, for the purposes of the two preceding or any 
succeeding orders, one of the six clerks shall give to 
the solicitor for the plaintiff or defendant requiring the 
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same, a certificate of the bill filed, which certificate 
shall, on the same or the following day, be marked by 
the Master of the day at the Public Office in Chancery, 
with the name of the Master in rotation for such cause ; 
and such certificate, so marked, (having first been pro- 
duced to the said Master in rotation, who shall cause 
a minute thereof to be taken), shall, on the same day, 
be returned to the six clerk, and filed by him ; and he 
shall add the name of such Master to the original entry 
of the cause in the six clerk's book, and shall also 
cause the name of the cause and of such Master to 
be entered in a book to be kept by the six clerks for 
that purpose in the Six Clerks' Office, and which shall 
be open to inspection at all times during the office hours 
without fee. 

XVIII. That where a defendant who is not in con- 
tempt, or has not entered his appearance with the 
registrar in manner hereinafter mentioned, submits to 
answer exceptions taken to a first answer, before any 
order to refer the same has been obtained, he shall be 
allowed^ as of course, and without order, four weeks in 
a town cause, and six weeks in a country cause, to put 
in a further answer thereto ; but if such order of refer- 
ence has been obtained and served prior to such sub- 
mission, then the Master to whom the reference has 
been made shall fix the time which shall be allowed the 
defendant to put in such further answer. 

XIX. That the Master to whom any exceptions to 
an answer for insufficiency shall be referred, shall be 
at hberty, in making a report upon such exceptions, if 
he shall think fit, to certify by whom, and in what 
proportions (if any) the costs of such exceptions and 
of the reference thereon ought to be borne ; and that 
upon the taxation of the general costs in the cause, 
under the twenty-eighth order, pronounced on the dd 
April, 1 828, regard shall be had to such certificate, and 
the costs to be allowed to either party shall be taxed 
and apportioned accordingly. 
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XX. That all special applications for leave to with- 
draw replication, as well as to amend hill, shall be 
heard and determined by such Master in rotation; 
and such applications, and all other special appli- 
cations under the said recited Act, shall be made by 
taking out a warrant, at the foot whereof a notice shall 
be written, specifying the object of the application; 
and the same shall be served two clear days before the 
return thereof. 

XXI. That in every order granted by a Master for 
further time to answer, it shall be made a condition of 
such order that the defendant shall enter his appear- 
ance with the registrar and consent to a serjeant-at- 
arms, as in the case of a commission of rebellion re- 
turned '* non est inventus^" unless under any special 
circumstances the said Master shall otherwise direct, 
and which circumstances shall be shortly stated in the 
order. 

XXII. That all orders to refer an answer, or other 
pleading or matter depending before the Court for 
scandal or impertinence, shall contain a direction to 
the Master to expunge any such scandalous or im- 
pertinent matter as he shall certify to be contained 
therein, and which shall have been the subject of the 
reference ; and the Master shall be at liberty, without 
further order, to tax the costs of such reference and 
consequent thereon, and to direct by whom the same 
shall be paid, and the same shall be recoverable by 
subpoena ; but such scandalous or impertinent matter 
shall not be expunged, nor costs taxed, until the expi- 
ration of four days from the filing of the report of 
such scandal or impertinence, in order that the adverse 
party may have an opportunity to file exceptions to 
such report. 

XXI II. That the said Masters shall, on all appli- 
cations to them, or either of them, by warrant under 
the said recited Act, or under these orders, or either of 
them, be at liberty to direct, and shall accordingly, in 
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the orders made thereon, order and direct whether the 
costs of the application shall be costs in the cause, or 
whether such costs, or any part thereof, shall be paid 
by any of the parties personally ; and in the latter case, 
the said Masters respectively shall, in such orders, 
either fix the sum to be paid for such costs, or tax the 
same, at their discretion ; and the party to whom such 
costs are directed to be paid, shall be entitled to sue 
out a subpoena for the same. 

XXIV, That the Master to whom any such appli- 
cation or reference as aforesaid shall be made, shall 
draw up the orders thereon in a short form, and the 
same, when signed by him, shall be entered in a book 
to be kept for that purpose in the office of such Master, 
and shall then be marked by the said Master, or his 
chief clerk, as entered, and he shall sign his initials 
thereto in this form : *' Ent. A. B. ;" and the said 
orders shall then be binding (unless reversed or varied 
OD appeal), and shall be enforced in like manner as if 
made by the Court ; and the original order, or any 
duplicate thereof, which the Master is directed to grant 
on the application of any party, so signed and entered 
as aforesaid, shall be a sufficient warrant to every officer 
of the Court to do the act therein mentioned, or to 
permit the same to be done ; and each party shall be 
at liberty to inspect the entry of all such orders in the 
said entering book, without fee. 

XXV. That in case it shall become necessary to 
make any application to a Master under the said re- 
cited Act, during the period between the last seal after 
Trinity Term, and the seal next before Michaelmas 
Term, such application shall be made to the sitting 
Master of the vacation, and his decision and order 
thereon shall be equally binding, and acted upon and 
enforced in the same way and manner as if made by 
the Master in rotation, to whom the same has or ought 
otherwise to have been referred ; but all subsequent 
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applications, and all references in tbye cause sball be 
made to such Master in rotation. 

XXVI. That a defendant shall not be at liberty to 
serve a notice of motion to dismiss for want of prose- 
cution, until afler the time limited by the rules of the 
Court within which a plaintiff may obtain an order to 
amend, as to such defendant, shall have expired, aay 
thing in any former order contained to the contrary 
notwithstanding. 

XXVII. That each registrar shall attend in. succes- 
sion the three several Courts of the Lord ChanceUor, 
the Master of the Rolls, and the Vice-Chancellor. 

That for the purpose of avoiding as much as may 
be, expense and delay in the drawing of the decrees 
and orders of this Court, it is hereby directed that, 
except in orders for special injunctions, in which the 
usual recitals shall be inserted aa heretofore, neither 
the bill not answers, nor any part thereof, be stated or 
recited in the original decree or order; and that no 
part of the Master's report be stated in any decree 
upon further directions, except the Master's finding, 
or opinion upon the subject referred to him ; and that 
in orders made upon petitions, no part of the petition 
be stated or recited, except the prayer ; and that the 
same principle of brevity be observed in all the orders 
of this Court made upon motion, so far as may be con- 
sistent with a statement explaining the grounds upon 
which the order is made. And for the better under- 
standing of this order, certain forms of decrees and 
orders drawn pursuant hereto are subjoined. And it 
is hereby directed that such forms shall be observed in 
all cases as nearly as may be, and that before any order 
made on a petition be passed, the original petition be 
filed with the clerk of the reports. 

XXVIII. That in all cases where any sums of 
money, or any securities, or other effects belonging to 
the suitors of the Court of Chancery, shall be directed 
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to be paid into or deposited in the Bank of England, in 
the name and with the privity of the accountant-general 
of the said Court ; and in all cases where any such 
sum of money, or any securities, or other effects be 
directed to be paid out, or invested in the purchase of 
securities, transferred, or carried over, or delivered out, 
the exact sum of money and amount of securities so to 
be paid out, invested, transferred, or carried over, be 
ascertained by the registrar, and specified and ex- 
pressed in the order of Court, in words written at 
length, except in the case of residues of money or secu- 
rities remaining after a portion directed to be applied 
for particular purposes, the amount of which cannot be 
ascertained at the time of making the said order, in 
which cases the order shall direct that the amount of 
such residues and shares of residues shall be ascertained 
and specified by affidavit. 

And that in all cases where a residue of cash or 
securities shall be directed by any order to be operated 
upon by the accountant-general, the exact amount of 
such residue, where the same can be done, shall be 
ascertained by the registrars, and expressed and speci- 
fied in the order in words at length, so that the 
amount of such residue shall appear on the face of the 
order. 

And that all persons (whether representatives or 
others) who shall be directed to pay in^ transfer or 
deposit any sum of money, securities, or other effects 
in the name of the accountant-general — and all persons 
(whether representatives or others) to whom any sums 
of money, securities, or other effects shall be directed 
to be paid out, transferred, carried over, or delivered 
out by the accountant-general — shall be described by 
name, except in the case of bodies corporate, com- 
panies, or societies, in such order, and not merely as 
plaintifl^, or petitioners, or the like, except in cases of 
payments, transfers, or carryings over, directed to be 
made to or by representatives, where no probate or 
letters of administration shall have been taken out at 

p2 
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the time of making such orders ; and the christian and 
simames, or titles of honour of all such persons, and the 
titles of all such bodies corporate, companies, and so- 
cieties, shall be written at length, and without abbrevia- 
tions in such order. 

That in ali orders directing the payment of dividends 
and annuities, the time when the first of such payments 
shall be made, and when all subsequent periodical 
payments, whether quarterly, half-yearly, yearly, or 
otherwise shall be made, shall be specified and ex- 
pressed in words at length. 

That all Orders directing the laying out of sums of 
money of uncertain amount in the purchase of se- 
curities, do direct that such investments shall be made 
when the money shall amount to a competent sum, and 
not sooner. 

That in all cases where it shall be referred to a 
Master of the Court of Chancery to ascertain and ap- 
portion the amount of money or securities to be paid 
into the Bank of England in the name and with the 
privity of the accountant-general, and of any securities 
to be carried over or transferred to the accountant-ge- 
neral, or to ascertain or apportion the amount of monev 
to be paid out or invested in the purchase of securities 
to be paid out, or of securities to be sold, carried over, 
or transferred by the accountant-general, the exact 
amount of such money or securities respectively shall 
be ascertained by the Masters and stated in the report 
in words at length, except in the case of residue of 
money or securities remaining after a portion directed 
to be applied to certain purposes, and the amount of 
which portions cannot be ascertained at the time of 
making such report, in which case the amount of such 
residue and portions shall be ascertained by affidavit. 

And that in all cases where a residue of cash or se- 
curities shall be directed by an Order to be operated 
upon by the accountant-general, the exact amount of 
such residue, where the same can be done, shall be 
ascertained by the Masters, and expressed and specified 
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in the Order in words at length, so that the amount of 
such residue shall appear on the face of the Order. 

And in all such cases, the persons hy or to whom 
money is to he paid, or securities carried over or trans- 
ferred as aforesaid, shall he described by name, except 
in the case of bodies corporate, companies, or societies, 
in such reports, and not merely as plaintiffs or peti- 
tioners or the like, except in the cases of payments, 
transfers, or carryings over, directed to be made to or 
by representatives, where no probate or letters of ad- 
ministration shall have been taken out at the time of 
making the said report, and the christian and sirnames 
or titles of honour of all such persons, and the titles of 
all such bodies corporate, companies^ and societies, shall 
be written at full length in the said report. 

XXIX. That with a view to the convenience of the 
suitors and their solicitors, and for the purpose of dimi- 
nishing the expense of Orders on petitions of course, 
which, according to the practice of the Court, may be 
presented to the Master of the Rolls, one of the secre- 
taries of the Master of the Rolls shall, upon any such 
petitions of course (except upon petitions for setting 
down causes to be reheard), which shall be presented 
to his Honour, instead of answering such petitions as 
heretofore, draw up the Orders thereon in such form as 
the Master of the Rolls shall from time to time direct, 
every such Order to be signed as passed with the 
initials of such secretary ; and the under-secretary 
shall enter, or cause to be entered, every such Order in 
a book to be kept at the secretaries office at the Rolls 
for that purpose, and shall then mark and sign such 
Order with bis initials, as entered ; and the suitors of 
the Court and their solicitors shall have access to the 
said book, during office hours, without the payment of 
any fee ; and for every such Order so to be made as 
aforesaid there shall be paid the same fees as have 
hitherto been payable in respect of such petitions as 
aforesaid, in lieu of the fees on such petitions. And 
there shall be also paid to the chief secretary^ for filing 
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every such petition, the sum of one shillinff : and to 
the under-secretary, for entering every such Order, the 
sum of sixpence. And every such Order so to be made 
as aforesaid, shall have the same force and efiect as 
Orders of course passed by the reaistrars now have, 
and without the payment of the fees Heretofore payable 
on such Orders at the registrar's office ; and for every 
office copy that may be required by any such Order, 
there shall be paid to the chief secretary (who shall 
mark the same as examined, and authenticate it by 
affixing his ini.ials thereto) the sum of sixpence, and 
no more, for making the same. 

XXX. That the duties to be performed in the office 
of the Master of reports and entries shall be carried on 
as the same was heretofore done by the Master of the 
Report Office ; and that all Decrees and Orders of the 
High Court of Chancery shall be entered by the clerks 
of entries under the direction of the Master of reports 
and entries. 

That proper calendars or indexes shall be kept by 
the clerks of entries, so that the same may be conve- 
niently referred to when required ; and such calendars 
or indexes, and the books of entry shall, at all times 
during office hours, be accessible to the public, on pay- 
ment of the usual fees. 

That all reports, and exceptions to reports and peti- 
tions shall be left with the clerk of reports, to be by 
him filed or preserved under the direction of the Master 
of reports and entries, and all office copies thereof, or 
of any part thereof, that may be required, shall be 
ready to be delivered to the party requiring the same 
within forty-eight hours after the same shall have been 
bespoken; and that all Decrees and Orders shall be 
entered within one week after the same shall be left for 
entry, and that all such entries shall be examined by 
one of the clerks of entries, and be marked with bis 
initials, to denote such examination* 

That proper indexes or calendars to the files or 
bundles of the reports and exceptions to reports and 
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petitions shall be kept, so that the same may be con- 
veniently referred to when required; and such ca- 
lendars and indexes, and the said original reports and 
exceptions to reports and petitions shall, at all times 
during office hours, be accessible to the public, on pay- 
ment of the usual fees. 

That in addition to such calendars the said clerks of 
reports shall enter in a book, to be kept by them for 
that purpose, the time when any report and set of ex- 
ceptions is delivered to them to be filed, with the name 
of the cause and the date of the report, and, as regards 
exceptions, the names of the parties excepting, and 
such book shall, at all times during ofiice hours, be 
accessible to the public. 

XXXI. That all office copies in all the offices of the 
Court shall be written on foolscap paper bookwise, and 
shall contain two folios in each page, except as to office 
copies of bills, which shall contain only one folio, such 
folios to consist of ninety words each, and to be 
reckoned as to schedules according to the manner di- 
rected by the General Order of this Court, bearing date 
the 28th day of November, 1743. 

XXXII. That the last interrogatory now commonly 
in use be in future altered, and shall stand and be in 
the words or to the effect following:—" Do you know, 
or can you set forth any other matter or thing which 
may be of benefit or advantage to the parties at issue 
in this cause or either of them, or that may be material 
to the subject of this your examination, or to the 
natters in question in this cause, if yea, set forth the 
same," &Ci ^ 

XXXIII. That the Masters extraordinary of this 
Court shall be at liberty in future to take any affidavit, 
or do any other act incident to the office of Master ex- 
traordinary in Chancery, at any place which is distant 
not less than ten miles from the Hall in Lincoln's Inn, 
^y existing order to the contrary notwithstanding. i 
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XXXIV. That the fees set forth in the Schedule 
after stated shall constitute the Schedule of fees to be 
received by the Masters and their clerks, and the re- 

fistrars and their clerks, under the said recited Act. 
Fees allowed by Order, 27th February, 1837. See folio 
35.] 

XXXV. That except as may be herein otherwise 
directed, the officers of this Court shall continue open 
for the dispatch of business, and the officers and clerks 
belonging thereto shall attend in such offices in the 
discharge of their business, during such times and for 
such number of hours in each day as they have hitherto 
done under any existing order or practice of the said 
Court. 

XXXVI. That the office of the clerk of the affida- 
vits and of the patentee of the subpoena office be open 
from the hour of ten Mn the forenoon until four in the 
afternoon, and, during the sitting of either of the Courts, 
from the houf of seven to eight in the evening, except 
that from the 1st of September to the 20th of October 
those offices shall be open only from eleven to one 
o'clock. 

That all copies of affidavits be ready for delivery 
within forty-eight hours after any copy shall be be- 
spoken. 



FORM OF SUBPCENA TO APPEAR AND ANSWER. 

William the Fourth by the Grace of God of the United Kingdom 
of Great Britain and Ireland King, Defender of the Faith. 

To ^ Greeting. 

We command you [and every of you, where more than one defend' 
ant"], that within [four days, if a town cause, or " eight days/' if a 
country cause] days after the service of this writ on you, exclusive 
of the day of such service, laying all other matters and excuses 
aside, you do cause an appearance to be entered for you in our High 
Court of Chancery to a bill, \or, as the case may be, ** information/'] 
[or " to an amended bill," i»r " information,"] [or «' of levivor," or 
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" revivor and sapplement,"] [or " sopplemeotal bill/'] filed against 
yoa by [" and others" or " another/' J and that you do 

answer concerning such things as shall then and there be alleged 
against you, and observe what our said Court shall direct in this be- 
half, upon pain of an attachment issuing against your person, and 
such other process for contempt as the Court shall award. Witness 
oarself at Westminster the day of in the 

year of our reign. Coo»T.SAy. 

[Thtfoilomng menunrandum to be placed at thefootj] 

Appearances are to be entered at the Six Clerks' Office, Chancery- 
lane, London. 



FORM OF SUBPCENA TO REJOIN. 

W1LI.IAM, &c. 

To Greeting. 

We command you [and every of you] that immediately after the 
service of this writ you do appear in our High Court of Chancery, 
then and there to rejoin and join in commission, if thereunto re- 
quired, in a certain cause there depending, wherein [" and 
others" or " another"] are plaintifra, and [" and others'* or 
" another"] are defendants. 

Witness, &c. Courtbhat. 



FORM OF SUBP(ENA TO HEAR JUDGMENT. 

William, &c. 

To Greeting. 

We ooramand you [and every of you] that you appear before our 
Lord High Chancellor, [or ** before his Honor the Master uf the 
Rolls," or " before his Honor the Vice Chancellor," as the cause 
may be set downf"] on the day of next or whenever 

thereafter a certain cause now depending in our High Court of 
Chancery, wherein [" and others" or ** another"] are 

phintifls, and [" and others" or *' another"] are defendants, 

shall come on for hearing, then and there to receive and abide by 
sach judgment and decree as shall then and thereafter be made and 
pronounced, upon pain of judgment being pronounced against you 
by default. 

Witness, &c. Courtenay. 
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FORM OF SUBPCENA FOR COSTS. 

William, &c. 

To Greeting. 

We coiDmand you [and every of yon] that yon pay or canse to he 
paid immediately after the service of this wnt to or the 

bearer of these presents, £ costs, by onr Court of Chancery 

adjudged to be paid by you to the said under pain of an 

attachment issuing against your person, and such process for con- 
tempt as the Court smiU award in deftinlt of such payment. 

Witness, &c« Cooktbnat. 



FORM OF SUBP(ENA TO TESTIFY VIVA VOCE IN 
COURT, OR TO TESTIFY BEFORE THE MASTER. 

William, &c. 

To Greeting. 

We command you [and every of you] that laying all other matters 
aside, and notwithstanding any excuse, you personally be and ap- 
pear before our Lord High Chancellor, [or " before his Honor the 
Master of the Rolls," or *• the Vice Chancellor," or '* before Mr. 
one of the Masters of our High Court of Chancery," or 
" before and commissioners named in a com- 

mission issued to them for that purpose,"] at such time and place as 
the bearer hereof shall by notice in writing appoint, to testify the 
truth according to your knowledge in a certain suit now depending in 
our High Court of Chancery, wherein [" and others or 

" another"] are plaintiffs, and [" and others" or " another"] 

are defendants. On the part of the [in ease of subpfena 

duces tecum, add ** and that you then and there bring with you and 
produce," 6cc.] And hereof fail not at your peril. 

Witness, &c. Couktbnay. 



FORM OF SUBPCENA AD TEST. AND DUCES TECUM. 

William, &c. 

To Greeting. 

We command you [and every of you] that laying all other matters 
aside, and notwithstanding any excuse, you personally be and appear 
before Mr. one of the examiners of witnesses in our High 

Court of Chancery, at his office in Rolls' Yard, Chancery-lane, 
London, at such times as the bearer hereof shall by notice in writing 
appoint, lor *' before and others^ commissioners appointed 
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kft the extmiaatibii of witnesses in 6af Ctiancery, at such times and 
places as the heater hereof shall by notice in writing appoint/*] to 
testifj to the truth according toyonr l^aowledge in a certain cause 
depending in our said Court of Chancery, whereiti [" and 

others" or *' another*'] are plaintiffs, and [■* and others" 

or '* another**] are defendants, on the part of the [in ea$e 

of tubpmna duces tBtntm, add ** add tiiat yon then and there bring 
with you and produce/' fitc] And hereof fail not at your peril. 
Witness, &c. Courtenay, 



FORM OF SUBPCENA TO SHOW CAUSE AGAINST 

DECREE. 
William, &c. 

To Greeting. 

We command you that within days after the servioe of 

this writ on you, exclusive of the day of such service, you do show 
note our High Court of Chancery, good cause why a certain decree 
made by on the day of m a certain causcL 

wherein [" and another" or ** others"] are plaintiffs, and 

['*and another^ or '* others"] are defendants, should not 
be binding upon you. In default whereof such decree will stand 
and be absolute against yon. 

Witness, &c. Couhtbnay. 



THE FORM OF AN ORIGINAL DECREE. 

[Date and ttt/«.] 
This cause coming on this present day to be heard and debated 
before, &c. in the presence of counsel learned on both sides, and the 
pleadings in this cause being opened upon debate of the matter and 
hearing [here state in the usual form a description of the evidence 
which was read, and what was alleged by the counsel on both sides'\ 
his Lordship doth order and decree [or ** doth declare"], &o. 



THE FORM OF A DECREE UPON FURTHER DIREC- 
TIONS AFTER A MASTER'S REPORT. 

[Date and title,"] 
This cause coming on the day of to be heaid 

and debated before, &c. his Lordship did order and decree or declare 
[here state the decretal part except the words of course] that in pur- 
suance of the said decree the said Master made his report, bearing 
date the day of which stands absolutely conBrmed 

by an Order dated the day of and thereby found 

[here state the Master*s finding or opinion only]. And this cause 
coming on this present day to be heard before, &c. for further 
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directions, and as to the matter of costs reserved in the said decree 
[if costs be reserved'}, in the presence of counsel learned on both ades. 
upon opening and debate of the matter, and hearing the said decree, 
&c. read, and what was alleged by counsel on both sides, his Lord- 
ship doth order, &c. 

[The same form to be observed upon the decree for further directions, 
mutatis mutandis, where, upon the original hearing, an issue or a cote 
for the opinion of a Court of Law is directed, or the bill is retained 
for twelve months with liberty to bring an action. The issue and 
verdict of the jury to be stated at length, but the Judge's certifiicate 
upon the case omy, and not the ease itself] 



THE FORM OF AN ORDER UPON PETITION. 

[DaU and titleJ] 
Whereas A. B. did on the day of prefer his 

petition unto, &c. setting forth as therein set forth, and praying 
[here state the prayer], whereupon all parties concerned were ordered 
to attend his Lordship on the matter of the said petition, and counsel 
for the petitioner, ana for this day attending accordingly, 

upon hearing the said petition, &c. read, and what was alleged by 
the counsel for the petitioner and the counsel for his Lord- 

ship doth order, &c. 



d£5 
GENERAL ORDERS 

OF 

THE COURT OF CHANCERY, 

23d February, 1837. 



Whereas it is expedient that the fees which are by 
the General Orders for regulating the practice of the 
Court of Chancery, bearing date the twenty-first day of 
December, one thousand eight hundred and thirty-three, 
directed to be taken by the Masters and their clerks, 
and the Registrars and their clerks, under the Act passed 
in the third and fourth years of the reign of his present 
Majesty, intituled " An Act for the Regulation of the 
Proceedings and Practice of certain Offices of the High 
Court of Chancery in England," should be varied and 
increased, or reduced in amount, or wholly omitted to 
be received, as hereinafter mentioned ; Now I, the Right 
Honourable Charles Christopher Baron Cottenham, Lord 
High Chancellor of Great Britain, with the advice and 
concurrence of the Right Honourable Henry Baron 
Langdale, Master of the Rolls, and the Right Honoura- 
ble Sir Lancelot Shad well. Knight, Vice-Chancellor of 
England, do hereby order and direct, that from and 
after the twenty-seventh day of February instant, the 
fees set forth in the first Schedule hereunto shall be the 
fees to be received and taken by the clerks to the Mas- 
ters in Ordinary, in the place and stead of the fees now 
received and taken by them, pursuant to the said general 
Orders, bearing date the twenty-first day of December, 
one thousand eight hundred and thirty-three ; And that 
the fees set forth in the second Schedule hereunto shall 
be the fees to be received and taken by the Registrars 
and their clerks, in the place and stead of the fees now 
received and taken by them, pursuant to the said Ge- 
neral Orders. 
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FIRST SCHEDULE. 

Fees to he received and taken by the Clerks to the Masters 

in Ordinary, 

£ s. d. 

For every warrant 3 

For drawing every report, exclusive of sche- 
dules of accounts of parties accounting 
before the Master, and exclusive of the fee 
on signing, per folio . . . • .010 
For drawing schedules of accounts of parties 

accounting before the Master, per folio .006 
On signing every report and certificate .10 
For investing every title brought in before 
the Master to be settled, and perusing the 
abstract thereof, upon the first 25 folios 

thereof 6 8 

And upon every succeeding 25 folios thereof 3 4 
Forevery advertisement issued by the Master 110 
Upon every peremptory advertisement for . 
the sale of property with the approbation 
of the Master^ in addition to the foregoing 
fee, to be repaid if the property shall not 
be offered for sale . . . .300 

(In addition to the reasonable travelling 
expenses of the Master's clerk, to be 
received and retained by him.) 
For signing the allowance of every deed, re- 
cognizance, set of interrogatories, account, 
or other document allowed and signed by 

the Master 5 

For every order upon a warrant • .050 

For perusing and settling the draft of every 
deed brought before the Master to be set- 
tled (except lease for a year), where such 
deed shall not exceed 30 folios . .10 
Where such deed shall exceed 30 folios and 
not exceed 50 folios • . . . 1 10 
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£ S, d. 
And where such deed shall exceed 50 folios 

and not exceed 100 folios . • . 2 10 0. 
And where such deed shall exceed 1 00 folios 3 
Fee on preparing every recognizance . .110 
For taking the acknowledgement of any deed 6 
For taking the acknowledgement of every 
married woman^ or such other fee as the 
Court of Common Pleas at Westminster 
shall order to be paid for taking such ac- 
knowledgement 16 8 

For an examination fee on each witness, ex- 
clusive of oath 5 

For examining the engrossments of deeds, 
each skin . . . . . .094 

For comparing deeds, books, and papers with 

• the schedule on their being deposited or 

delivered out, where the schedule shall not 

amount to 50 folios .... 

Where the schedule shall amount to 50 folios 

For attending any Court per day by the clerk 

For searching for papers in a cause or matter 

not in immediate progress before the Mas- 

ler ••••••• 

For every oath ..... 

For entering account for receivers, consig- 
nees, and committees, per folio in each 

book 6 

For entering accounts of parties accounting 
before the Master in a book, if required, 

per folio 6 

For every exhibit 2 6 

Where a Master shall be required to attend 
a party to administer an oath, there shall 
be paid a further fee of ten shillings over 
and besides the coach-hire, or reasonable 
travelling expenses of the Master . . 10 
For expunging scandal or impertinence out 
of every record or document referred on 
every such record or document . .10 
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SECOND SCHEDULE. 

Fees to be received and taken by the Registrars and 

their Clerks, 

For every decree or order on the ori^o.1 ^ " '' 
hearing of a cause, on further directions, 
exclusive of the Master of the RoUs' fee 
on decrees of 6s. 8J. • 

For every office copy thereof 

For every order on petition or motion of 
course, not exceeding one side 

For every additional side of such order 

For every order on other petitions where a 
reference is directed, but the decision of 
the Master is not to be final, and also 
where the petition is dismissed 

For every office copy thereof 

For every order for a special injunction, or 
for the appointment of a receiver . 

For every office copy thereof 

For every order for payment of money out 
of Court, and for no other purpose, where 
the sum or sums thereby specifically di- 
rected to be paid shall not exceed in the 
whole 100/. 10 

For every office copy thereof . . .050 

For every order for transfer out of Court, 
or sale, of any sum or sums of Govern- 
ment stock, or South Sea annuities (ex- 
cepting long annuities and anuities for 
terms of years) and for no other purpose, 
where the sum or sums thereby specifi- 
cally directed to be transferred or sold 
shall not exceed in the whole 100/. stock 
or annuities 10 u 

For every office copy thereof . . .050 
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£ S, d. 

For every order for payment out of Court of 
any annuity or annuities, not exceeding in 
the whole 51. per annum, or if any interest 
or dividends upon stock or annuities, not 
exceeding in the whole 51. per annum, and 
for no other purpose .... 

For every office copy thereof 

For every other order for payment or trans- 
fer out of Court . . • . • 

For every office copy thereof . 

For every other order on special motions . 

For every office copy thereof 

For every order on arguing exceptions 

For every office copy thereof 

For every order on arguing pleas and de- 
murrers ...... 

For every office copy thereof 

For every order on petition of appeal or re- 
hearing ...... 

For every office copy thereof . 

For every order on petitions not herein other- 
wise specified ..... 

For every office copy thereof 

For every order in any matter in Lunacy . 

For every office copy thereof 

For every order in any matter in Bankruptcy 

For every office copy thereof . 

For every copy of a petition of appeal or re- 
hearing, per side . . . . .006 

For every certificate signed by the Registrar 
for the sale or transfer of annuities, stock, 
or Exchequer bills, or for delivery out of 
the latter 0^6 

For every other certificate signed by the 
Registrar 10 

For every copy of minutes of any decree or 
order, per side ..... 

For every exhibit proved viva voce in Court 

For entering every plea of demurrer . 
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£ s. d. 

For setting down causes, exceptions, further 
directions, pleas and demurrers, each fex- 
cept for setting down causes on the Ke* 
gistrar*s days) . . . .. .010 

For setting down causes on the Registrar's 
days, each 110 

COTTENHAM, C. 
LANGDALE, M. R. 
LANCELOT SHADWELL, V. C. 
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GENERAL ORDER 

OF 

THE COURT OF CHANCERY, 

5th May, 1837. 



Okder ybr better regulating the Hearing op Causes 
and other Matters in the High Court of Chancery, 

The Right Honourable Charles Christopher Lord 
Cottenham, Lord High Chancellor of Great Britain, 
by and with the advice and assistance of the Right 
Honourable Henry Lord Langdale, Master of tbe 
Rolls, and the Right Honourable Sir Lancelot Shad- 
well, Vice Chancellor of England, doth hereby order 
and direct in manner following ; that is to say-^ 

I. That from and after the 20th day of May, now 
instant, every original information or bill of complaint 
filed in the High Court of Chancery, shall (at the op- 
tion of the party, informant or complainant, by or on 
whose behalf the information or bill shall be filed), be 
distinctly marked at or near the top or upper part 
thereof, either with the words " Lord Chancellor, or 
with the words " Master of the Rolls :" and that the 
six clerk and clerk in court to whom the filing of the 
information or bill belongs, shall, in the books and in- 
dexes in which the same shall be entered, add to the 
entry thereof such distinguishing words or n)ark as may 
make it appear from such entry whether the informa- 
tion or bill is marked with the words " Lord Chancel- 
lor," or with the words •* Master of the Rolls:" and 
that, from and after the said 20th day of May, the six 
clerks and clerks in court are not to file any original 
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iDformation or bill of complaint which shall not be 
marked in the manner hereinbefore directed. 

II. That, in every cause in which the original in- 
formation or bill shall be marked with the words 
" Lord Chancellor,'* or with the words '* Master of the . 
Rolls,'* the six clerk to whom it belongs to give or 
sign the certificate that the cause is ready for hearing 
shall, upon being applied to for such certificate, see 
that the same certificate is marked, or cause the same 
to be marked, with the words " Lord Chancellor,'* or 
with the words '* Master of the Rolls," in conformity 
with the like words marked on the original information 
or bill. 

II L That in every cause now in Court, but which 
has not yet been set down for hearing, the clerk in 
court, who, on the behalf of the informant, or of the 

Slaintiff or defendant, shall, at any time afler the SOth 
ay of May instant, apply to the six clerk to set down 
the cause for hearing, or for the certificate that the 
cause is ready for hearing, shall state or certify to such 
six clerk whether any orders or order disposing of any 
pleas or plea, demurrers or demurrer, or any special 
orders or order upon merits shown by answer or by 
affidavits, have or has been made in the cause, or (in 
case no such order as aforesaid has been made) whether 
the party on whose behalf the application is made de- 
sires the cause to be heard before the Lord Chancellor 
or the Master of the Rolls ; and in case the clerk in 
court so applying shall certify that any such order as 
aforesaid has been made by the Lord Chancellor or 
Vice Chancellor, and not by the Master of the Rolls, 
or that such orders as aforesaid have been made by 
both the Lord Chancellor or Vice Chancellor, and the 
Master of the Rolls, but that the last of such orders 
has been made by the Lord Chancellor or Vice Chan- 
cellor, or (in case no such order has been made in the 
cause) that the party desires the cause to be heard be- 
fore the Lord Chancellor, the six clerk giving the 
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certificate shall see that the same certificate is marked^ 
or shall cause the same to be marked, with the words 
" Lord Chancellor ;" and the six clerk and clerk in 
court shall cause the entries of the cause in their 
books and indexes to be marked with such distinguish- 
ing words or marks as shall signify that the cause is to 
be heard before the Lord Chancellor ; and in case the 
clerk in court so applying as aforesaid shall certify that 
any such order as aforesaid has been made by the Master 
of the Rolls and not by the Lord Chancellor or Vice 
Chancellor, or that such orders as aforesaid have been 
made by both the Lord Chancellor or Vice Chancellor 
and the Master of the Rolls, but that the last of such 
orders has been made by the Master of the Rolls, or 
(in case no such order as aforesaid has been made in 
the cause) that the party desiren the cause to be heard 
before the Master of the Rolls, the six clerk giving the 
certificate shall see that the same certificate is marked, 
or shall cause the same to be marked, with the words 
"Master of the Rolls;" and the six clerk and clerk in 
court shall cause the entries of the cause in their books 
and indexes to be marked with such distinguishing 
words or marks as shall signify that the cause is to be 
heard before the Master of the Rolls. 

IV. That the registrars of the Court, and the secre- 
taries of the Lord Chancellor and of the Master of the 
Rolls, are not at any time after the said 20th day of 
May instant, to set down to be heard any cause in 
which the certificate of the cause being ready for hear- 
ing shall not be marked in the manner directed by the 
2nd and Srd Orders, and are not, after the date of 
these Orders, to set down to be heard before the Mas- 
ter of the Rolls any cause, further directions, or 
exceptions, which is or are now set down to be heard 
before the Lord Chancellor, and are not, without 
special order of the Lord Chancellor, to set down to be 
heard before the Lord Chancellor any cause, further 
directions, or exceptions, which is or are now set down 
to be heard before the Master of the Rolls. 
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V. That in every petition praying that a day may 
be appointed for arguing a plea or demurrer put in to 
any information or bill filed on or after the said 20th 
day of May, it shall be stated whether the information 
or bill to which such plea or demurrer is put in is 
marked with the words " Lord Chancellor/' or with 
the words " Master of the Rolls." 

VI . That, from and after the said 20th day of May 
instant, the several causes and matters hereinafVer 
mentioned, not already set down, shall be set down to 
be heard before the Lord Chancellor, and shall not 
without special order of the Lord Chancellor be set 
down to be heard before the Master of the Rolls. 

1. Every plea or demurrer, and all exceptions in 
any cause in which the information or bill shall be 
marked with the words " Lord Chancellor," or in 
which the entries of the cause in the Six Clerks' Books 
shall be so marked as to signify that the same is to be 
heard before the Lord Chancellor. 

£. Every cause in which the certificate of the cause 
being ready for hearing shall be marked with the 
words ** Lord Chancellor." 

S, Every cause requiring to be heard for further 
directions, or on the equity reserved, and in which the 
Master's report has been or shall be made» or a trial 
at law has been or shall be had, or the certificate of a 
court of common law has been or shall be obtained in 
pursuance of a decree or order pronounced by the 
Lord Chancellor or Vice Chancellor. 

4. Every exception or set of exceptions taken to 
any report made by a master in ordinary, in pursuance 
of a decree, or an order of reference (not being an 
order obtained as of course X made by the Lord Chan- 
cellor or the Vice Chancellor. 

VIL That, from and after the said 20th day of May 
instant, every petition presented or motion made under 
or pursuant to the liberty to apply contained in any 
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decree or decretal order of the Lord Chancellor or 
Vice Chancellor, shall, as to petitions, he addressed to 
and set down to he heard hefore the Lord Chancellor, 
and shall, as to motions, he made hefore the Lord 
Chancellor or Vice Chancellor, and that no such 
petition or motion shall, without special order of the 
Lord Chancellor, he addressed to or made before the 
Master of the Rolls. 

VIII. That all such pleas, demurrers, causes, further 
directions^ exceptions, and petitions, to be so set down 
to be heard before the Lord Chancellor, as hereinbefore 
is directed, shall be heard and determined in the same 
manner, and be subject to the same rules, as pleas, 
demurrers, causes, farther directions, exceptions, and 
petitions set down before the Lord Chancellor, have 
heretofore been heard and determined. 

IX. That, from and after the said 20th day of May 
instant, all interlocutory applications by way of motion 
or petition (other than applications for orders of course), 
shail, in the several cases hereinafter mentioned, be 
made to the Lord Chancellor or to the Vice Chancellor, 
and shall not without special order of the Lord Chan- 
cellor be made to the Master of the Rolls ; viz. in the 
several cases following : — 

1. Where the original information or hill is marked 
with the words " Lord Chancellor." 

2. Where the cause has not been set down for hear- 
ing, and any order disposing of any plea or demurrer 
or any special order upon merits, shown by answer or 
by affidavit^ has been made in the cause of the Lord 
Chancellor or Vice Chancellor, and no such order has 
been made of the Master of the Rolls. 

S, Where the cause has not been set down for hear- 
ing, and orders disposing of pleas or demurrers or spe^ 
cial orders upon merits, shown by answer or affidavit, 
have been made by both the Lord Chancellor or Vice 
Chancellor and the Master of the Rolls, but the last of 
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such orders was made by the Lord Chancellor or Vice 
Chancellor. 

4. Where the cause has been set down for hearing 
before the Lord Chancellor, either for original hearing 
or for further directions, or on the equity reserved. 

5. Where the decree or last decretal order was made 
by the Lord Chancellor or Vice Chancellor, except in 
cases where the decree or last decretal order was made 
by the Lord Chancellor on a rehearing of a decree or 
decretal order made by the Master of the Rolls. 

X. That, from and after the said 20th day of May 
instant, the several causes and matters hereinafter men- 
tioned, not already set down, shall be set down to be 
heard before the Master of the Rolls, and shall not 
otherwise than for the purpose of rehearing be set 
down to be heard before the Lord Chancellor. 

1. Every plea or demurrer, and all exceptions in any 
cause in which the information or bill shall be marked 
with the words ** Master of the Rolls ;" or in which the 
entries of the cause in the six clerks* books shall be so 
marked as to signify that the same is to be heard before 
the Master of the Rolls. 

2, Every cause in which the certificate of the same 
being ready for hearing shall be marked with the words 
" Master of the Rolls." 

8. Every cause requiring to be heard for further 
directions or on the equity reserved, and in which the 
Master's report has been or shall be made, or a trial at 
law has been or shall be had, or the certificate of a Court 
of Common Law has been or shall be obtained, in pur- 
suance of a decree or order pronounced by the Master 
of the Rolls. 

4. Every exception, or set of exceptions, taken to 
any report made by a Master in ordinary, pursuant to 
a decree or an order of reference (not being an order 
obtained as of course) made by the Master of the 
Rolls. 
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XI. That, from and after the said 20th day of May 
instant, every petition presented, or motion made, under 
or pursuant to the liberty to apply contained in any 
decree or decretal order of the Master of the Rolls, 
shall be addressed to and set down to be heard, or shall 
be made, before the Master of the Rolls; and that, 
except for the purpose of rehearing an order of the 
Master of the Rolls, no such petition or motion shall 
be addressed to or made before the Lord Chancellor. 

XII. That, from and after the said 20th day of May 
instant, all interlocutory applications, by way of motion 
or petition, (other than applications for orders of 
course), shall, in the several cases hereinafler men- 
tioned, be made to the Master of the RoUs^ and shall 
not, except for the purpose of rehearing an order of 
the Master of the Rolls, be made to the Lord Chan- 
cellor ; viz. in the several cases following : — 

1. Where the original information or bill is marked 
with the words " Master of the Rolls." 

2. Where the cause has not been set down for hear- 
ing, and any order disposing of any plea or demurrer, 
or any special order upon merits shown by answer or 
afiSdavit, has been made in the cause by the Master of 
the Rolls* and no such order has been made by the 
Lord Chancellor or Vice Chancellor. 

3. Where the cause has not been set down for hear- 
ing, and orders disposing of pleas or demurrers, or 
special orders upon merits shown by answer or affidavit, 
have been made by both the Lord Chancellor and Vice 
Chancellor and the Master of the Rolls, but the last of 
such orders has been made by the Master of Ae Rolls. 

4. Where the cause has been set down for hearing 
before the Master of the Rolls, either for origintu 
bearing or for further directions, or on the equity re- 
served, and is not now set down to be so heard before 
tbe Lord Chancellor. 

5. Where the decree or last decretal order was made 
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by the Master of tbe RoUs or by the Lord ChanceBor, 
on tbe rehearing of a decree or decretal order of the 
Master of tbe Rolls. 

XIII. That tbe above Orders as to interlocutory ap- 
plications shall not extend to any applications for orders 
of course, nor to any petitions presented^ or notices of 
motion given, before the I8tb day of May instant. 

XIV. That all applications for orders of course to 
be obtained on petition or motion shall and may be 
made in the same manner in all respects as if tbe above 
Orders had not been made ; but as to all cases in which, 
according to the 9th preceding Order, interlocutory ap- 
plications (other than applications for orders of course) 
are directed to be made before the Lord Chancellor or 
Vice Chancellor, if any order nisi, upon which cause 
against making the order absolute is to be shown to 
the Court, shall be obtained as of course from the 
Master of the Rolls, such cause shall be shown before 
the Lord Chancellor or Vice Chancellor ; and if any 
order of reference to tbe Master in ordinary shall be 
obtained as of course from tbe Master of the Rolls, 
and the Ma8ter*s report pursuant to such order of re- 
ference shall be excepted to, the excepticms thereto 
shall be heard before the Lord Chancellor or tbe Vice 
Chancellor : And in all cases in which, according to tbe 
12th preceding Order, interlocutory applications (other 
than applications for orders of course) are directed to 
be made before the Master of the Rolls, if any order 
nisi, upon which cause against making the order abso- 
lute is to be shown to the Court, sh^ll be obtained as 
of course from the Lord Chancellor or Vice Chancellor, 
such cause shall be shown before the Master of the 
Rolls ; and if any order of reference to the Master in 
ordinary shall be obtained as of course from tbe Lord 
Chancellor or Vice Chancellor, and the Master's report 
pursuant to such order of reference shall be excepted 
to, the exceptions thereto shall be heard before tbe 
Master of the Rolls. 
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XV. That in the interval between the close of the 
sittings after any term and the commencenient of the 
sittings before or at the beginning of the ne^tt ensuing 
term, application for special orders may he made to 
any judge of the Court in the same manner as if these 
Orders had not been made ; but that the orders which 
shall be made in any such interval by the Lord Chan- 
cellor, or by the Master of the Rolls, or by the Vice 
Chancellor, shall, if not made by the judge to whom 
the application, if made during the ordinary sittings of 
the Court, would have been made pursuant to the 
directions contained in these Orders be marked as 
having been made for such judge, and shall in the 
future proceedings of the cause be deemed to be the 
order of such judge in all respects save this, — that no 
order so made by one judge for another under the cir- 
cumstances aforesaid shall be reheard for the purpose 
of being discharged or varied otherwise than by the 
Lord Chancellor. 

XVI. That, from and after the said 20th day of May 
instant, all matters which under and by virtue of any 
Act of Parliament or otherwise the Court hath juris- 
diction to hear and determine in a summary way, and 
which shall be in the first instance brought under the 
consideration of the Court upon a petition presented to 
the Lord Chancellor, shall in any subsequent stage of 
the proceedings respecting the same matters be heard 
and determined by the Lord Chancellor or Vice Chan- 
cellor ; and that no petition respecting the same matters 
in any subsequent stage of the proceedings relating 
thereto, shall, without special order of the Lord Chan- 
cellor, be set down to be heard before the Master of 
the Rolls ; and that all such matters as aforesaid which 
shall be in the first instance brought under the consi- 
deration of the Court upon a petition to the Master of 
the Rolls, shall, in any subsequent stage of the pro- 
ceedings respecting the same matters, be heard and 
determined by the Master of the Rolls ; and that no 

Q 2 
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petition respecting the same matters in any subsequent 
stage of the proceedings relating thereto shall, other- 
wise than for the purpose of rehearing an order of the 
Master of the Rolls, be set down to be heard before the 
Lord Chancellor. 

COTTENHAM, C. 
LANGDALE, M. R. 
LANCELOT SHADWELL, V. C. 
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GENERAL ORDERS 

OF 

THE COURT OF CHANCERY, 

9th May, 1889. 



The Right Honourable Charles Christopher Lord Cot- 
tenham, Lord High Chancellor of Great Britain, by and 
with the advice and assistance of the Right Honourable 
Henry Lord Langdale, Master of the Rolls, and the 
Right Honourable Sir Lancelot Shad well. Vice Chan- 
cellor of England, doth hereby order and direct in 
manner following ; that is to say, 

I. That in all cases in which it shall be alleged that 
the plaintiff is prosecuting the defendant in this Court 
and also in some other Court for the same matter^ 
the defendant, in eight days afler filing his answer or 
further answer to the plaintiff's bill, shall be entitled, 
08 of course, on motion or petition, to the usual order 
for the plaintiff to make his election in which Court he 
will proceed, with the usual directions in that behalf^ 
unless the plaintiff shall, before the expiration of the 
same eight days, have delivered exceptions to the de- 
fendant's answer, or have referred his further answer 
on former exceptions. And in case the plaintiff shall 
have delivered such exceptions, or referred the defend- 
ant's further answer within such time, the defendant 
shall be at liberty, by notice in writing to be served on 
the plaintiff's clerk in court, to require the plaintiff to 
procure the Master's report on such exceptions within 
four days from the service of such notice. And if the 
plaintiff, being so served with such notice, shall not 
pTocure the Master's report in four days accordingly, 
or if the exceptions shall not be allowed, the defendant 
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shall then be entitled, as of course, on motion or petition, 
to the usual order for the plaintiff to elect in which 
Court he will proceed, with the usual directions. But 
in either of such cases the plaintiff shall be at liberty to 
move that such order may be discharged on the merits 
confessed in the answer. 

II. That the plaintiff in any injunction cause, having 
obtained the common injunction to stay proceedings at 
law, may (either before or after the answer of the de- 
fendant shall be put in, and whether such injunction 
shall or shall not have been continued to the hearing of 
the cause), obtain an order, as of course, for leave to 
amend the bill without prejudice to the injunction, but 
that such order shall contain an undertaking by the 

Slaintiff to amend the bill within one week after the 
ate of the order, and in default thereof the order 
shall become void. And that in case the bill shall be 
amended pursuant to such order, the defendant shall 
thereupon, and although he may not have put in his 
answer to the bill or the amendments thereof, be at 
liberty to move the Court on notice^ to dissolve the 
injunction, on the ground that the bill as amended does 
not, even if the amendments be true, entitle the plaintiff 
thereto. 

III. That in case an injunction to stay proceedings 
at law shall be prayed for by the bill, and shall either 
not be obtained, or having been obtained, shall have 
been dissolved upon the merits stated in the answer, 
and the plaintiff shall afterwards amend his biU, and 
the defendant shall not plead, answer or demur to the 
amended bill within eight days after appearance, the 
plaintiff shall be entitled to move for an injunction, upon 
{affidavit of the truth of the amendments. 

IV . That foreclosure causes, when ready for hearing, 
my he ordered to be advanced for hearing, under the 
same eircumstanees, and subject to the same rules as 
other causes may be ordered to be so advanced. 
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V. That in all cases in which it shall appear that 
certain preliminary accounts and inquiries must be 
taken and made before the rif^hts and interests of the 
parties to the cause can be ascertained, or the questions 
therein arising can be determined, the plaintiff shall be 
at liberty, at any time after the defendants shall have 
appeared to the bill, to move the Court on notice, that 
such inquiries and accounts shall be made and taken, 
and that an order referring it to the Master to make 
such inquiries, and take such accounts, shall thereupon 
be made, without prejudice to any question in the 
cause, if it shall appear to the Court, that the same 
win be beneficial to such (if any) parties to the cause 
as may not be competent to consent thereto, and that 
the same is consented to by such (if any) of the de- 
fendants as being competent to consent have not put in 
their answer to the bill, and that the same is consented 
to by, or is proper to be made upon the statements 
contained in the answers of, such (if any) of the de- 
fendants as have answered the bill. 

VI. That whenever any order of course, obtained 
&om the Master of the Rolls in any cause marked for 
or set down to be heard before the Lord Chancellor, 
pursuant to the General Order of the 5th day of May, 
1837^ shall be alleged to have been irregularly obtained, 
any application to discharge the same for irregularity, 
shall in the first instance be made to the Master of the 
Rolls, and such cause, and all other applications to be 
made therein, shall nevertheless continue subject to all 
the regulations of the said General Order as if this 
Order had not been made. 

COTTENHAM, C. 
LANGDALE, M. R. 
LANCELOT SHADWELL, V. C. 
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GENERAL ORDERS 

OF 

THE COURT OF CHANCERY, 

lOth May, 1839. 



The Right Honourable Charles Christopher Lord Cot- 
tenham, Lord High Chancellor of Great Britain, by and 
with the advice and assistance of the Right Honourable 
Henry Lord Langdale, Master of the Rolls, and the 
Right Honourable Sir Lancelot Shadwell, Vice Chan- 
cellor of England, doth hereby order and direct in 
manner following ; that is to say, 

I. That every person to whom, in any cause or matter 
pending in this Court, any sum of money or any costs 
have been ordered to be paid, shall, after the lapse o£ 
one month from the time when such order for payment 
was duly passed and entered, be entitled by his clerk 
in court to sue out one or more writ or writs o€jieri 
facias or writ or writs of elegit of the form hereinafter 
stated, or as near thereto as the circumstances of the 
case may require. 

II. That upon every such order hereafter to be en- 
tered, the entering clerk of this Court, in whose division 
the same may be, shall, at the request of the party 
leaving the same, mark the day of the month and year 
on which the same shall be so left for entry, and no 
writ oi fieri facias or elegit shall be sued out upon any 
such order, unless the date of such entry shall be so 
marked thereon as aforesaid. 

III. That such writs when sealed shall be delivered 
to the sheriflTor other officer to whom the execution of 
the like writs issuing out of the superior Courts of 
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common law belongs, and shall be executed by such 
sheriff or other officer as nearly as may be in the same 
manner in which he doth or ought to execute such like 
writs, and such writs, when returned by such sheriff or 
other officer, shall be delivered to the clerks in court, 
by whom respectively they were sued out, or be left 
at their respective seats, and shall thereupon be filed 
as of record in the office of the Six Clerks of this 
Court. And that for the execution of such writs, such 
sheriff or other officer shall not take or be allowed any 
fees other than such as are or shall be from time to 
time allowed by lawful authority for the execution of 
the like writs issuing out of the superior Courts of 
common law. 

IV. That if it shall appear, upon the return of any 
sach writ o£ fieri facias as aforesaid, that the sheriff or 
other officer hath by virtue of such writ seized but not 
sold any goods of the person ordered to pay such sum 
of money or costs as aforesaid, the person to whom 
such sum of money or costs is payable shall, imme- 
diately afler such writ with such return shall be filed 
as of record, be at liberty by his clerk in court to sue 
out a writ of venditioni exponas in the form hereinafter 
stated, or as near thereto as the circumstances of the 
case may require. 

V. That on every such writ of fieri facias and elegit 
80 to be issued as aforesaid there shall be endorsed the 
words, *' By the Court," and also thereunder the calling 
and place of residence of the party against whom such 
writ shall be issued, and also the name and residence 
or place of business of the solicitor at whose instance 
the same shall be issued, and the name of the clerk in 
court issuing the same, and that every such writ be 
also endorsed for the sum to be levied according to the 
form used upon like writs issuing out of the superior 
Courts of common law. 

VI. That for every such writ of fieri jfacias or t?en- 
^ioM exponas so to be issued as aforesaid, there shfdl 

4^5 
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be allowed to the clerk ia court issiung the same the 
aum of eighteen shilliogs and seven pence, and for 
^yery such writ of elegit the sum of one pound ten 
ahillingSy and that there he allowed to the solicitor at 
whose instance any such writ o£ Jieri fmcw^ €ikgit, or 
tendiiumi eapfmas^ shall he issued the sum of six shillings 
imd eight pence for instructiona for the said writ» and 
that tbre be also allowed to such solicitor the further 
aum of six shillings and eight penee for attending to 
procure a warrant, and for attending to instruct the 
officer charged with the execution of such writ. 



FORMS OF WRITS. 



No. I, 



Writ of Fieri Fimat, on a Deerge or Order of the Court <f Chancery 

for PaytnetU of Money, 

Victoria, by the Grace of God of the United Kingdom of Great 
Britain and Ireland Queen, Defender of the Faith. 

To the Sheriff of Greeting. 

Wb coounaDd you that of the goods and chattels of C. D. in yoar 
Wliwick you cause to be made we aum of £ * which lately 

before ns in our High Court of Chancery in a certain cause, or cer- 
tain causes [as the case may be'], wherein A. B. is plaintiff and C. D. 
ii defendant, or» in a certain matter there depending, intituled, ** In 
the mnttei of £. F." [as the ease may b«], by a decree or wder [as 
the case may be] of our said Court, bearing date the day of 

was decreed or ordered [as the case may be"] to be paid by 
An said C. D. to A. B. And that of the goods and chattels of the 
•aid C. D. in your bailiwick you further cause to be made interest 
npoa the said sum of £ at the rale ol £4 per centum per 

nnnnm, from the day of (a). And that you have 

that money and interest before us in our said Court immediately 
after the execution hereof, to be paid to the said A. B. in pursuance 
of the said decree or order [as the case may be]. And that you do 
all soeh tilings as by the statute passed in the second year of our 
leign you are authorized and required to do in this behalf ; and in 

(a) The day on which the decree or order was made. 



w io Bor will Coait ii 
harc llian Ibea this wi 
WitacnirandfU 
in lite jreu of OOT reign. 
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TolbeSbcriffof Greetins. 

Wi ecmnaad jaa thit of tbe goodi ■nd clttUtl* of C. D. io j^oor 
bailiwick joa c>bu to be ■main tne Bam of £ , uid alao inMnat 

Ihoeon, at Ihe late of £4 per cenlnm p*c aaaum, froa the 
^ af (a,), wipcb Hid urn of none; and ioMreit iiw« 

laM; bafsre m in oai tJigk Cooit of Chancery, io a certain casM, 
■r caMBS [« iJii com nay be], whaiein A. B. is plaintiBr ud C. D. 
11 dafnadaat, or ia a eertais mBtlar thtr« depcDoiof , iotitBlad, " Li 
the matlec of E. F." [at tAe oh mag ht], bj a di«n or ordw [m 
|A< COM mail ta] of our laid Court, bearing dale tbe da; of 

decreed or ordered [at the com may b«J to be paid by th* 
laid CD. Io A. B. and ibat you have thai money and inleitsttwfote 
DO ID our laid Conn immedialel; after the execution Lereof, to bo 
paid IO (he laid A. B. in piuiuance of the said decree or order [« 
th« CAM naif it}. And that yon do all socb things ai b^ the statute 
pawed in Ibe Mcond year •! our raign yea an aathoniad aod le- 
qaired to do in tbia behalf; and ia what mtniMiyoB ihall kare 
eiMuled Ihia our writ make appear to us in oat laid Coort inme- 
£aiely afler the eieculioa tbeiMf. And have (bete then ihii writ 
Witneu, Ice. 

No. III. 
Writ rf Fiin Faeita, m a Dtertt tr Oritr cf thtCmrt trf Ciunciry 
far Payiatat of Monty and Cotti. 
Vhhobu, by tt«GraeeafGodot thaUailed Kii^dom of Gnat 
BrilaiB and IrebuMl Quera, Defaadei of tbe Futk. 
To the Sbariffof 
Wa coauoaod joa that of the goodi and diatleli of C. 
bailiwick yoa cauM ta be made the sum of £ > ' 

■um of money was lately before u» in oui High Court of 

(a) The day mentioDed in the oiim. 
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in a certain cause* or certain caoses [a$ ike catt may h%\, wherein 
A. B. is plaiotiflP and C. D. is defeudant, or in a certain matter there 
depending, intituled, " In the matter of £. F." [as the case may fre], 
by a decree or order [at the case may be"] of our said Court, bearing 
date the day of , decreed or ordered [at ike eate 

may be] to be paid by the said C. D. to A. B. together with certain 
costs in the said order mentioned, and which costs have been taxed 
and allowed by G. H. esquire, one of the Masters of the said Court, 
at the sum of £ , as appears by the certificate of the said 

Master, dated the day of , and that of the goods 

and chattels of the said C. D. in your bailiwick yon further cause to 
be made the said sum of £ (a), together with interest at the 

rate of £4 per centum per annum on the said sum of £ (6), 

from the day of (c), and on the said sum of 

£ (a), from the day of (et), and that 

you have that money and interest before us in our said Court imme- 
diately after the execution hereof, to be paid to the said A. B. in 
pursuance of the said decree or order [as the case may be"]. And 
that you do all such things as by the statute passed in the second 
year of our reign you are authorized and required to do in this 
behalf; and in what manner you shall have executed this our writ 
make appear to us in our said Court immediately after the execution 
thereof. And have there then this writ. 
Witness, &c. 

No. IV. 

Writ of Fieri Facias, on a Decree or Order of the Court of Chanetry 
for Payment of Money, Interest, and Costs, 

ViCTOBiA, by the Grace of God of the United Kingdom of Great 
Britain and Ireland Queen, Defender of the Faith. 

To the Sheriff of Greeting. 

Ws command you that of the goods and chattels of C. D. in your 
bailiwick you cause to be made the sum of £ , and also 

interest thereon at the rate of £4 per centum per annum, from 
the day of (e), which said sum of money and 

interest were lately before us in our High Court of Chancery, in a 
certain cause, or certain causes [as the case may 6«], wherein A. B. 
is plaintiff and CD. is defendant, or in a certain matter there de- 
pending, intituled, " In the matter of E. F.'' [as the ease may be], 
by a decree or order [as the case may be"] of our said Court, bmring 
date the day of , decreed or ordered [as ihe cote 



t 



a) The costs. (b) The money, 

c) The date of the order. 

(d) The date of the Master's certificate. 

(e) The day mentioned in the order. 



ORDERS IN CHANCERY. 349 

may be] to be paid by the said C. D. to A. B. together with certain 
costs ia the said order mentioned, and which costs have been taxed 
and allowed by G. H. esquire, one of the Masters of our said Court, 
at the sum of £ , as appears by the certificate of the 

said Master, dated the day of , and that of the 

goods and chattels of the said C. D. io your bailiwick you further 
cause to be made the said sum of £ , together with interest 

thereon at the rate aforesaid, from the day of (a), 

and that you have that money and interest before us in our said 
Court immediately after the execution hereof, to be paid to the said 
A. B. in pursuance of the said decree or order {_as the case may be"]. 
And that you do all such things as by the statute passed in the 
second year of our reign you are authorized and required to do in 
this behalf; and io what manner you shall have executed this our 
writ make appear to us in our said Court immediately after the 
execution thereof. And have there then this writ. 
Witness, &c. 



No.V. 

Writ of Fieri Facias, on a Decree or Order of the Court of Chancery 

for Payment of Costs, 

Victoria, by the Grace of God of the United Kingdom of Great 
Britain and Ireland Queen, Defender of the Faith. 

To the Sheriff of Greeting. 

We command you that of the goods and chattels of C. D. in your 
bailiwick, you cause to be made the sum of £ , for certain 

costs which were lately before us in our High Court of Chancery, in 
a certain cause, or certain causes [as the case may 6e], wherein 
A. B. is plaintiff and C. D. is defendant, or in a certain matter there 
depending, intituled, " In the matter of E. F." fas the case may be], by 
decree or order [as the case may be] of our said Court, bearing date 
the day of , decreed or ordered [as the case may be"} 

to be paid by &e said C. D. to A. B., and which costs have been 
taxed and allowed by G. H. esquire, one of the Masters of our said 
Court, at the said sum £ , as appears by the certificate of 

the said Master, dated the day of And that of 

the goods and chattels of the said C. D. in your bailiwick you 
further cause to be made interest on the said sum of £ , at 

the rate of £4 per centum per annum from the day of 

(a), and that jou have.that money and interest before us 
in our said Court immediately after the execution hereof, to be paid 
to the said A. B. in pursuance of the said decree or order [as the 

(a) The date of the Master's certificate of taxation. 
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MM iM| M, And that you do all such things as by the statute 
pawwiri in the leeeiid year ef ovr rngn yen are authorized and re- 
quired to do in this behalf; and in what manner you shall have 
executed this our writ make appear to us in oar said Court imme- 
diately after the execution thereof. And have theie then this writ 
Witiiess»&c. 



No. VI. 

Writ rf Elsgit, on a D€ere$ or Ordtr of ikt Court of Chanoeryfor 
PoynMiit of Money* or Money tmd Inttrut, 

Victoria, by the Grace of God of the United Kingdom of Great 
Britain and Ireland Queen, Defender of the faith. 

To the Sheriff of Greeting. 

Wh]brea8, lately in our High Court of Chancery, in a certain 
cause, or certain causes [us the case may 5e], there depending, 
wherein A. B. and others are plaintifis and C. D. and others are 
defendants, or in a certain matter there depending, intituled, " In 
the matter of £• F." [as the ease may fre], by a decree or ord» [as 
the case may be"] of our said Court, made in the said cause or matter 
[as the case may he"], and bearing date the day of , 

It was decreed and oidexed, or ordeied [as tAe cow may ht} tint the 
said C. D. should pay unto A. B. the sun of £ [if inavcft 

be given by the order, say, " together with interest thereon, after the 
rate of £4 per centum per aonum» from the day of ."] 

And afterwards, the said A. B. came into eur said Court o£ Chan- 
cery, and according to the form of the statute in such case made 
and provided, chose to be delivered to him,, her, or them [as the cast 
man be'\ all the ^oods and chattels of the said C D. in yoor 
bailiwick, except his oxen and beasts of the plough ;. and also aU 
such lands,, tenements, rectories, tithes, rents and hereditaments, 
including lands and hereditaments of copyhold or customary tenure, 
in yonr bailiwick, as, the said CD. or any one in tznat for him, 
was seized or possessed of on the day of 

in the year of Our Lord (a), or at any time after- 

wards, or over which the said C. D. on the said day of 

(a), or at any time afterwards had. any disposing ^wer, 
winch he might* without the assent of any other person* exercise iof 
his own ben^t, to hold to him the said goods and chattels as his 
proper goods and chattels, and to h(Ud the said lamds, tenements, 
rectories, tithes, rents and heceditamenta, respectivelj, accocding to 
the nature and tenure thereof* to him and to his assigns until the 
said sum of £ , together with interest thereon, at the rate of 

(a) The day on which the decree or order was made. 
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£4 TCI oeatum p«r anQom. from the said day oC (a)^ 

sbaU have bawoi kviod. THaasFoai ws oomiu.no tov that> with- 
out ckla^ yoa cause te be delivered to the said A. B. by a leasonable 
price and extent, all the goods and chatteU of the said C. D. in 
your baUiwic)(« except hie oz«n and beasts of the plough ; and also 
all such lauds, teaemeots, rectories, tithes, rents, and heredituurats^ 
iududiog lands aud hereditaments of copyhold or customary tmuie, 
iQ yowr bailiwick* as the said €• D. or any person in trust for him 
waa seised or possessed of oa the said dav of (6), 

or at any time aftsrwsrdi, over which the said U« D. on the satd 
day of (6), or at any time afterwards, had aay die* 

posing power, which he might, without the assent of any other 
person, exercise for his own benefit. To hold the said goods and 
chattels to the said A. B. as his proper goods and chattels, and also 
to hold the said lands, tenements, rectories, tithes, rents, and hen- 
ditameuts respectively, acccM-ding to the natare and tenure thereof, 
to him aud to lus assigns, until the said sum of £ » together 

with interest as aforesaid, shall have been levied. Aud in what 
manner you shall have executed this our writ, make appear to us is 
our Court of Chancery aforesaid immediately after the execution 
thereof, under your seal and the seals of those by whose oaA you 
shall make the said extent and appiaisement. And have ti^cfe then 
this writ. 

Witness ouiself at Westminster, &€• 



No. VII. 

Writ of Ei^tt, OH ft Iher^e or Ordtr of tkt Court of Chanctry for 

Pttymont of CotU, 

Victoria, by the Grace of God of the United Kingdom of Great 
Britain and Ireland Queen, Defender of the F«lth« 

Tq the Sheriff of Greetii^. 

Wasa&AS» lately in our High Court of Chancery, in a certain 
cause or certain causes [as th$ eate may be}, thttre depending, 
wherein A. B. and others are plaintiffii and C*D. and otners are 
defendants, or in a certain matter there depending, intifcttled, '^ la 
the matter of E. F« ' [as ike east may be}, by a decree et order {as 
the case may be} of our said Court, made in the said cause or matter 
^as the case may be}, and bearing date the day ef , 

U was decreed and ordered, or ordered [as the case maty be}, dtit 

(a) If the order be for money and interest, the day mentioned in 
the order. If for money only, the day cm which the decree or order 
was made. 

(6) The day on which the decree or order was made. 



S52 APPENDIX. 

jC. D. shoald pay unto A. B. certain costs as in the said decree or 
order {at the case may 6eJ, mentioned, and which costs have been 
taxed and allowed by G. H. esquire, one of the Masters of our 
said Court, at the sum of £ , as appears by the certificate 

of the said Master, dated the day or • And after* 

wards the said A. B. came into our said Court of Chancery, and 
according to the form of the statute in such case made and provided, 
chose to be delivered to him all the goods and chattels of the said 
C. D. in your bailiwick, except his oxen and beasts of the plough, 
and also all such lands, tenements, rectories, tithes, rents, and here- 
ditaments, including lands and hereditaments of copyhold or cus- 
tomary tenure, in your bailiwick, as the said C. D. or any one in 
trust for him, was seised or poss^sed of on the day of 

, in the year of our Lord (a), or at any time after- 

wards, or over which the said C. D. on the said day of (a), 
or at any time afterwards, had any disposing power, which he 
might witnout the assent of anv other person exercise for his own 
benefit : to hold to him the said goods and chattels as his proper 
goods and chattels, and to hold the said lands, tenements, rectories, 
tithes, rents, and hereditaments respectively, according to the 
nature and tenure thereof, to him and to his assigns, until the said 
Bum of £ , together with interest thereon at the rate of 

£4 per centum per annum, from the said day of (a) 

shall have been levied. Therefor e we command you, that with- 
out delay you cause to be delivered to the said A. B. by a reason- 
able price and extent, all the goods and chattels of the said C. D. 
in your bailiwick, except his oxen and beasts of the plough, and also 
all such lands and tenements, rectories, tithes, rents, and here- 
ditaments, including lands and hereditaments of copyhold or cus- 
tomary tenure, in your bailiwick, as the said C. D. or any person 
or persons in trust for him, was or were seised or possessed of on 
the said day of (a), or at any time afterwards, 

or over which the said C. D. on the said day of (a), 

or at any time afterwards, had any disposing power, which he 
might without the assent of any other person or persons exerdae 
ibr his own benefit ; to bold the said goods and chattels to the said 
A. B. as his proper goods and chattels, and also to hold the said 
lands, tenements, rectories, tithes, rents, and hereditaments respec* 
^tively, according to the nature and tenure thereof, to him and to 
his assigns, until the said sum of £ , together with interest 

as aforesaid, shall have been levied. And in what manner yon 
>6ha11 have executed this our writ make appear to us in onr Court 
of Chancery aforesaid, immediately after the execution thereof* 
under your seal and the seals of those by whose oath you shall 



(a) The date of the Master's certificate of taxation. 
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make the faid extent and appraiaement. And hare there then this 
writ. 

Witnett onrself at Westminster, &c. 



No. VIII. 

Writ of Elegit, on a Decree or Order of the Court of Chancery for 

payment of Money and Costs, 

Victoria, by the Grace of God of the United Kingdom of Great 
Britain and Ireland Queen, Defender of the Faith. 

To the Sheriff of ' Greeting. 

Whsbeas, lately in our High Court of Chancery, in a certain 
cause or certain causes [as the case may be] there depending, 
wherein A. B. and others are plaintiffs and CD. and others are 
defendants, or in a certain matter there depending, intituled, " In 
the matter of E. F." [as the ease may be] by a decree or order [as 
the case may be] of our said Court, made in the said cause or matter 
^as the case may be] and bearing date the day of , 

It was decreed and ordered, or ordered [as the case may be], that 
C. D. should pay unto A. B. the sum of £ , together with 

certain costs as m the said decree or order [as the case may be] men- 
tioned, and which costs have been taxed and allowed by G. H. 
esqnire, one of the Masters of our said Court, at the sum of £ 

, as appears by the certificate of the said Master, dated the 
day of .And afterwards the said A.B. came 

into our said Court of Chanceiy, and according to the form of the 
statute, in such case made and provided, chose to be delivered to 
him all the goods and chattels of the said C. D. in your bailiwick, 
except his oxen and beasts of the plough, and also all such lands, 
tenements, rectories, tithes, rents, and hereditaments, including 
lands and hereditaments of copyhold or customary tenure, in your 
bailiwick, as the said C. D., or any one in trust for him, was seised 
or possessed of, on the day of , in the year of our 

Lord (a) or at any time afterwards, or over which the 

said C. D. on the said day of (a), or at any time 

afterwards, had any disposing power which he might, without the 
assent of any other person, exercise for his own benefit ; to hold to 
him the said goods and chattels, as his proper goods and chattels, 
and to hold the said lands, tenements, rectories, tithes, rents, and 
hereditaments respectively, according to the nature and tenure 
thereof, to him and to his assigns, until the said two several sums 
of £ , and £ , together with interest upon the 

said sum of , at the rate of £4 per centum per annum, 

(a) The day on which the decree or order was made. 
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from the day of (a), and on tho said sum of 

£ at the rate aforesaid, from the day of (b), 

shall have been levied. TBKBavonx wn coboianb yon that 
vrithout delay you cause to be delivered to the said A. B. by a 
reasonable price and extent, all the goods and chattels of the said 
C. D. in your bailiwick, except his oxen and beasts of the plough, 
and also all such lands and tenements, rectories, tithes, rents, and 
hereditaments, including lands and heretUtaments of copyhold or 
customary tenure, in your bailiwick, as the said C. D. or any person 
or persons in trust for him was or were seised or possessed of on 
die said day of (a), or at any time afterwards, or 

over which the said C. D. on the said day of (a}, 

or at any time afterwards, had any disposing power, which be might 
without the assent of any other person exercise for his own benefit ; 
to hold the said goods and chattels to the sud A. B. as his proper 
goods and chattels, and also to hold the said lands, tenements, 
rectories, tithes, rents, and hereditaments respectively, according to 
the nature and tenure thereof, to him and to his assigns, until the 
said two several sums of £ and £ , together with 

interest aforesaid, shall have been levied. And in what manner 
you shall have executed this our writ make appear to us in our 
Court of Chancery aforesaid immediately after the execution 
thereof, under your seals and the seals of those by whose oath 
you shadl make the said extent and appraisement* And have there 
then this writ. 

Witness ourself at Westminster, &c. 

No. IX. 

Writ of Elegit, on a Decree or Order of the Court of Chancery for 
Payment of Money, Interest and Costs, 

Victoria, by the Grace of God of the United Kingdom of Great 
Britain and Ireland Queen, Defender of the Faith« 

To the Sheriff of Greeting. 

Whereas, lately in our High Court of Chancery, in a certain 
cause or certain causes [as the case may be} there depending, where- 
in A. B. and others are plaintiffs and C. D. and others are defend- 
ants, or in a certain matter there depending, intituled, *' In the 
matter of E. ¥.'* [as the case may bs] by a decree or order [as the 
ease may be] of our said Court, made m the said cause or matter 
[as the case may be] and bearing date the day of , 

it was ordered and decreed, or ordered [as the ease may be] tet 
C. D, should pay unto A. B. the sum of £ , ti^ther widi 

interest thereon, alter the rale of £4 per centum per annum, from 

(a) The day on which the decree or order was made. 

(b) The date of the Master's certificate of taxation. 
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iIm dmy of , tog«tlier alio with oertain costs, as 

in the said dacree or ordar [of the eat§ may he\ BMntionad, and 
which costs havo been taxed and allowed by 6. H. esquire, one of 
the Masters of onr said Court, at the sum of £ , as ap- 

pears by the certificate of the said Master, dated the day 

of . And afterwards the said A. B. came into our said 

Court of Chancery, and according to the statute in such case made 
and provided, chose to be delivered to him all the goods and chattels 
of the said CD. in your bailiwick, except his oxen and beasts of 
the plough, and also all such lands, tenements, rectoiies, tithes, 
renta and hereditaments, including lands and hereditaments of 
copyhold or customary tenure, in your bailiwick, as the said C. D« 
or any one in trust for him was seised or possessed of on the 
day of , in the year of our Lord (a), or at any 

time af^wards, or over which the said C. D. on the said 
day of (a), or at any time afterwards, had any disposing 

power, which he might, without the assent of any other person, 
exercise for his own benefit ; to hold to him the said goods and 
chattels as his proper goods and chattels, and to hold the said lands, 
tenements, rectories, tithes, rents and hereditaments respectively, 
according to the nature and tenure thereof, to him and his assigns, 
until the said two several sums of £ and £ , 

together with interest, upon the said sum of £ , at the rate 

of £4 per centum per annum, from the said day of (&), 

and on the said sum of £ , at the rate aforesaid from 

the day of (c), shall have been levied. Thxbb- 

voB£ WE COMMAND you, that without delay you cause to be deli« 
vered to the said A. B., by a reasonable price and extent, all the 
goods and chattels of the said C. D. in your bailiwick, except his 
oxen and beasts of the plough, and also all such lands and tene* 
ments, rectories, tithes, rents and hereditaments, including lands 
and hereditaments of copyhold, or customary tenure, in your baili- 
wick, as the said C. D. or any person or persons in trust for him, 
was or were seised or possessed of on the said day of (a), 

or at any time afterwards, or over which the said C. D. on the 
said day of (a) or at any time afterwards had any 

disposing power, which he might, ¥dthout the assent of any other 
person, exercise for his own benefit ; to hold the said goods and 
chattels to the said A. B. as his proper goods and chattels, and also 
to hold the said lands, tenements, rectories, tithes, rents and here- 
ditaments respectively, according to the nature and tenure thereof, 
to him and to his assigns, until the said two several sums of £ 

and £ , together with interest as aforesaid, shall have 

(a) The day on which the decree or order was made. 

(6) The day mentioned in the decree or order. 

(c) The date of the Master's certificate of taxation. 
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been letied. And in what manner you shall have executed this onr 
writ make apnear to us in our Court of Chanceiy aforesaid imme- 
diately after toe execution thereof, under your seal and the seals 
of those by whose oath you shall make the said extent and appraise- 
ment. And have there then this writ. 
Witness ourself at Westminster, ficc 

No.xi 
Writ of Venditioni Exponas, 

Victoria, by the Grace of God of the United Kingdom of Great 
Britain and Ireland Queen, Defender of the Faith. 

To the Sheriff of Greeting. 

Whbbeas by our writ we lately commanded you that of the 
goods and chattels of C. D. [here recite the Fieri Facias to the end], 
and on the day of , you returned to us in onr 

Court of Chancery aforesaid that by virtue of the said writ to yon 
directed you had taken goods and chattels of the said C. D. to the 
value of the money and interest aforesaid, which said goods and 
chattels remained in your hands unsold for want of buyers. There- 
voRE we being desirous that the said A. B. should be satisfied his 
money and interest aforesaid, command you, that you expose to 
sale and sell or cause to be sold the goods and chattels of the said 
C. D. by you in form aforesaid taken and every part thereof for the 
best pnce that can be gotten for the same, and have the money 
arising from such sale before us in our said Court of Chanceiy afore- 
said immediately after the execution hereof, to be paid to the said 
A. B. And have there then this writ. 

Witness ourself at Westminster, the day of , 

in the year of onr reign. 

COTTENHAM, C. 
LANGDALE, M. R. 
LANCELOT SHADWELL, F. C. 
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GENERAL ORDER 

OP 

THE COURT OF CHANCERY, 

dd April, 1841. 



It is ordered, That in all cases where any stocks or 
funds are or shall be standing in the name of the ac- 
countant-general of the Court, to the general credit 
of any cause, or to the account of any class or classes 
of persons, and an order shall be made to prevent 
the transfer or payment of such stocks or funds, or 
any part thereof, without notice to the assignee of any 
person or persons entitled in expectancy or otherwise 
to any share or portion of such stocks or funds, the 
person or persons by whom any such order shall be 
obtained, or the share of such stocks or funds affected 
by such order, shall, at the discretion of the Court, be 
liable to pay any costs, charges, and expenses which 
by reason of such order having been obtained shall 
be occasioned to any party to the cause, or any person 
interested in such stocks or funds, and henceforward 
any person presenting a petition for any such order as 
aforesaid shall not be required to serve such petition 
upon the parties to the cause, or upon the persons in- 
terested in parts of the stocks or funds not sought to 
be affected by any such order. 

(Signed) COTTENHAM, C. 
LANGDALE, M. R. 
LANCELOT SHADWELL,^ F. C. 
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matters depending in this Court ; and as often as any 
such Solicitor shall change his place of business or the 
place where he may be served as aforesaid, he shall 
cause a like entry thereof to be made in the Solicitors' 
Book, and diat the above mentioned entries shall be 
made in such book by the said Six Clerks, who shall be 
entitled to a fee of one shilling for every such entry; 
and thai the fund arising from such payment shall be 
applied, in the first instance, in paying the expenses of 
providing and keeping such book. 

III. That all writs, notices, orders, warrants, rules, 
and other documents, proceedings, and written com* 
munications, which do not require personal service 
upon the party to be affected thereby^ shall be deemed 
sufficiently served if such document, or a copy thereof, 
as the case may be, shall be left at the place lastly en- 
tered in the Solicitors' Book by the Solicitor of such 
party; and-if any Solicitor shall neglect to cause such 
entry to be made in the Solicitors' Book as is required 
by the Second Order, then the fixing up a copy of any 
such writ, notice, order, warrant, rule, or other docu- 
ment, proceeding, or written communication for such 
Solicitor in the said Six Clerks' Office, shall be deemed 
a sufficient service on him^ unless the Court shall, under 
special circumstances, think fit to direct otherwise. 

IV. That if any Solicitor shall give his consent in 
writii^ that the service of all or any writs, notices, 
orders, warrants, rules, or other documents may be made 
upon him through the Post-Office or otherwise, such 
service ^all be deemed sufficient if made in such man- 
ner as such Solicitor shall have so agreed to accept ; 
but it shall be competent for any Solicitor giving such 
consent, at any time to revoke the same by notice in 
writing. 

V. '^ --t no person shall be allowed to appear or act, 
either m person, by Solicitor or Counsel, or to take 
any proceedings wut^^ever in this Court, either as plain- 
tiff, defendant, petitioner, respondent, party mter* 
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GENERAL ORDERS 

OF 

THE COURT OF CHANCERY, 

^6th August, 1841. 



The Right Honourable Charles Christopher Lord 
Cottenham, Lord High Chancellor of Great Britain, 
by and with the advice and assistance of the Right 
Honourable Henry Lord Langdale, Master of the 
Rolls, doth hereby, in pursuance of an Act of Parlia- 
ment, passed in the fourth year of the reign of her pre- 
sent Majesty, intituled, " An Act for facilitating the 
Administration of Justice in the Court of Chancery," 
and of an Act passed in the fourth and fifth years of 
the reign of her present Majesty, intituled, *< An Act 
to amend an Act of the Fourth Year of Her present 
Majesty, intituled, * An Act for facilitating the Admi- 
nistration of Justice in the Court of Chancery,' " order 
and direct in manner following — that is to say, 

(a) I. That there shall forthwith be prepared a proper 
Alphabetical Book, for the purposes after mentioned ; 
and that such book shall be called the Solicitors' Book, 
and shall be publicly kept at the Office of the Six 
Clerks, to be there inspected without fee or reward. 

IL That every Solicitor, before he practise in this 
Court in his own name solely, and not by an Agent, 
whose name shall be duly entered as after mentioned, 
and every Solicitor, before he practise as such Agent, 
shall cause to be entered in the Solicitors* Book, in 
alphabetical order, his name and place of business, or 
some other proper place in London, Westminster, or 
the Borough of Southwark, or within two miles of Lin- 
coln's Inn Hall, where he may be served >Mth writs, 
notices, orders, warrants, rules, and othe^j|.documents, 
proceedings, and written communications in causes and 

— — — tr*C- 

(a) By order of the 19th November, 1841, it is ordered, that this 

and the four next orders shall not take effect till the first day of 

Easter term, 1842. 
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matters depending in this Court ; and as often as any 
such Solicitor shall change his place of business or the 
place where he may be served as aforesaid, he shall 
cause a like entry thereof to be made in the Solicitors' 
Book, and that the above mentioned entries shall be 
made in such book by the said Six Clerks, who shall be 
entitled to a fee of one shilling for every such entry ; 
and that the fund arising from such payment shall be 
applied, in the first instance, in paying the expenses of 
providing and keeping such book. 

III. That all writs, notices, orders, warrants, rules, 
and other documents, proceedings, and written com- 
munications, which do not require personal service 
upon the party to be affected thereby^ shall be deemed 
sufficiently served if such document, or a copy thereof, 
as the case may be, shall be left at the place lastly en- 
tered in the Solicitors' Book by the Solicitor of such 
party; andif any Solicitor shall neglect to cause such 
entry to be made in the Solicitors' Book as is required 
by the Second Order, then the fixing up a copy of any 
such writ, notice, order, warrant, rule, or other docu- 
ment, proceeding, or written communication for such 
Solicitor in the said Six Clerks' Office, shall be deemed 
a sufficient service on him^ unless the Court shall, under 
special circumstances, think fit to direct otherwise. 

IV. That if any Solicitor shall give his consent in 
writing that the service of all or any writs, notices, 
orders, warrants, rules, or other docum&Qts may be made 
upon him through the Post-Office or otherwise, such 
service shall be deemed sufficient if made in such man- 
ner as such Solicitor shall have so agreed to accept ; 
but it shall be competent for any Solicitor giving such 
consent, at any time to revoke the same by notice in 
writii^. 

V. '^ "t no person shall be allowed to appear cmt act, 
either m person^ by Solicitor or Counsel, or to take 
any proceedings waik^ever in this Court, either as plain- 
tm, defendant, petitioner, respondent, party mter^ 
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veiling, or otherwise, until an entry of the name Of his 
Solicitor and his Solicitor's Agent, if there be one, or if 
he act in person, his own name and address for service 
shall have been made in the Solicitors' Book at the 
office of the Six Clerks ; but if such address of any 
person so acting in person shall not be within London, 
Westminster, or the Borough of Southwark, or within 
two miles of Lincoln's Inn Hall, then all services upon 
such person not requiring to be made personally, shall 
be deemed sufficient if a copy of the writ, notice, order, 
warrant, rule, or other document to be served, be 
transmitted to him through Her Majesty's Post-Office 
to such address as aforesaid. 

VL That no Writ of Attachment with proclama- 
tions, nor any Writ of Rebellion, be hereafter issued 
for the purpose of compelling obedience to any process, 
order, or decree of the Court. 

Vn. That no order shall hereafter be made for a 
Messenger, or for the Serjeant-at-Arms, to take the 
body of the defendant for the purpose of compellii^ 
him to appear to the Bill. 

VIIL That if the defendant, being duly served with 
a subpoena to appear to and answer the Bill, shall refuse 
or neglect to appear thereto^ the plaintiff shall, after 
the expiration of eight days from such service, be at 
liberty to apply to the Court for leave to enter an ap- 
pearance for the defendant. And the Court, being 
satisfied that the subpoena has been duly served, and 
that no appearance has been entered by the defendant, 
may give such leave accordingly ; and that thereupon 
the^ plaintvff may cause an appearance to be entered 
for the defendant. And thereupon such further pro- 
ceedings may be had in the cause as if the defendant 
had actually appeared. 

IX. That upon the Sheriff's return^ non est inventuSf 
to an attachment issued against the defendant for not 
answering the Bill, and upon affidavit made that due 
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diUgence was used to ascertain where such defendant 
was at the time of issuing such writ, and in endeavour- 
ing to apprehend such defendant under the same ; and 
that the person suing forth such writ verily believed, at 
the time of suing forth the sarae, that such defendant 
was in the county into which such writ was issued, the 
plaintiff shall be entitled to a Writ of Sequestration, in 
the same manner that he is now entitled to such writ^ 
upon the like return made by the Serjeant-at-Arms. 

X. That no Writ of Execution, nor any Writ of 
Attachment, shall hereafter be issued for the purpose 
of requiring or compelling obedience to any order or 
decree of the High Court of Chancery ; but that the 
party required by any such order to do any act, shall, 
upon being duly served with such order, be held bound 
to do such act in obedience to the order. 

XI. That if any party who is by an order or decree 
ordered to pay money, or do any other act in a limited 
time, shall, after due service of such order, refuse or 
neglect to obey the same according to the exigency 
thereof, the party duly prosecuting such order shall, at 
the expiration of the time limited for the performance 
thereof, be entided to an order for a Seijeant-at-Arms, 
and such other process as he hath hitherto been en- 
titled to upon a return ntm est inventus, by the Commis- 
sioners named in a Commission of Rebellion issued for 
non-performance of a decree or order. 

XII. That every order or decree requiring any party 
to do an act thereby ordered, shall state the time after 
service of the decree or order within which the act is 
to be done ; and that upon the copy of the order, which 
shall be served upon the party required to obey the 
same, there shall be endorsed a memorandum, in the 
words or to the effect following; viz. — " If you, the 
witbin-named A. B., neglect to perform this order by 
the time therein limited, you will be liable to be arrested 
by the Serjeant-at-Arms attending the High Court of 
Chancery ; and also be liable to have your estate se- 
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questered for the purpose of compelling you to obey 
the same order." 

XIII. That upon due service of a decree or order 
for delivery of possession, and upon proof made of 
demand and refusal to obey such order^ the party pro- 
secuting the same shall be entitled to an order for a 
Writ of Assistance. 

XIV. That the memorandum at the foot of the sub- 
poena to appear and answer shall hereafter be in the 
form following; that is to say — ** Appearances are to 
be entered at the Six Clerks' Office in Chancery Lane, 
London, and if you do not cause your appearance to 
be entered within the time limited by the above writ, 
the plaintiff will be at liberty to enter an appearance 
for you ; and you will be subject to an attachment and 
the other consequences of not answering the plaintiff's 
Bill, if you do not put in your answer thereto within 
the time limited by the General Orders of the Court 
for that purpose. 

XV. That every person not being a party in any 
cause^ who has obtained an order^ or in whose favour 
an order shall have been made, shall be entitled to en- 
force obedience to such order by the same process as 
if he were a party to the cause ; and every person, not 
being a party in any cause against whom obedience to 
any order of the Court may be enforced, shall be liable 
to the same process for enforcing obedience to such 
order as if he were a party to the cause. 

XVI. That a defendant shall not be bound to answer 
any statement or charge in the bill, unless specially 
and particularly interrogated thereto ; and a defendant 
shall not be bound to answer any interrogatory in the 
Bill, except those interrogatories which such de- 
fendant is required to answer ; and where a defendant 
shall answer any statement or charge in the Bill, to 
which he is not interrogated, only by stating his igno- 
rance of the matter so stated or charged, such answer 
shall be deemed impertinent. 
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XVII. That the interrogatories contained in the in- 
terrogating part of the Bill shall be divided as conve- 
niently as may be from each other, and numbered con*- 
secutively 1, 2, S, &c,, and the interrogatories which 
each defendant is required to answer shall be specified 
in a note at the foot of the Bill, in the form or to the 
effect following ; that is to say — " The defendant (A, B,) 
is required to answer the interrogatories numbered re- 
spectively 1, ^, 3, &c.,*' and the office copy of the Bill 
taken by each defendant shall not contain any interro- 
gatories except those which such defendant is so re- 
quired to answer, unless such defendant shall require 
to be furnished with a copy of the whole Bill. 

XVIII. That the note at the foot of the Bill, spe- 
cifying the interrogatories which each defendant is 
required to answer, shall be considered and treated as 
part of the Bill, and the addition of any such note to 
the Bill, or any alteration in or addition to such note 
after the Bill is filed, shall be considered and treated 
as an amendment of the Bill. 

XIX. That instead of the words of the Bill now in 
use preceding the interrogating part thereof, and begin- 
ning with the words *' To the end therefore," there shall 
hereafter be used words in the form or to the effect 
following: — "To the end therefore — That the said 
defendants may, if they can show why your orator 
should not have the relief hereby prayed, and may, 
upon their several and respective corporal oaths, and 
according to the best and utmost of their several 
respective knowledge, remembrance, information and 
belief, full, true, direct and perfect answer make to 
such of the several interrogatories hereinafter num- 
bered and set forth as by the note hereunder written 
they are respectively required to answer ; that is to 
wy,"- 

1. Whether, &c. 

2. Whether, &c. 

XX. That a defendant in a country cause shall be 

E % 
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allowed no further time for pleading, answering or de- 
murring to any original or supplemental Bill, or Bill of 
Revivor, or to any amended Biil^ than is now allowed 
to a defendant in a town cause. 

XXI. That after the expiration of the - time allowed 
to a defendant to plead, answer or demur (not demur- 
ring alone) to an original Bill, if the defendant shall 
have filed no plea, answer or demurrer, the plaintiff 
shall he at liberty to file a note at the Six Clerks' Office 
to the following effect : — " The plaintiff intends to pro- 
ceed with his cause as if the defendant had filed an 
answer, traversing the case made by the Bill^ and the 
plaintiff had replied to such answer, and served a sub- 
poena to rejoin." And that a copy of such note shall 
be served on such defendant in the same manner as 
a subpoena to rejoin is now served, and such note when 
filed (a copy thereof being so served) shall have the 
same effect as if the defendant had filed an answer 
traversing the whole of the Bill, and the plaintiff had 
filed a replication to such answer, and served a sub- 
poena to rejoin. And after such note shall have been 
so filed, and a copy served as aforesaid, the defendant 
shall not be at liberty to plead, answer or demur to the 
Bill without the special leave of the Court. 

XXII. That a plaintiff shall not be at liberty to file 
a note under the Twenty-first Order until he has ob- 
tained an order of the Court for that purpose, which 
order shall be applied for upon motion, without notice, 
and shall not be made unless the Court shall be satisfied 
that the defendant has been served with a subpoena to 
appear and answer the Bill ; and that the time allowed 
to the defendant to plead, answer or demur, not demur- 
ring alone, has expired. 

XXIII. That where no account, payment, convey- 
ance or other direct relief is sought against a party to 
a suit, it shall not be necessary for the plaintiff to re- 
quire such party, not being an infant, to appear to and 
answer the Bill. But the {^intiff shall be at liberty 
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to serve such party, not being an infant, with a copy 
of the Bill, whether the same be an original, or 
amended, or supplemental Bill, omitting the interro- 
gating part thereof: and such Bill, as against such 
party, shall not pray a subpcena to appear and answer, 
but shall pray that such party, upon being served with 
a copy of the Bill, may be bound by all the proceedings 
in the cause. But this order is not to prevent the plain- 
tiff from requiring a party against whom no account, 
payment^ conveyance or other direct relief is sought^ 
to appear and answer the Bill, or from prosecuting the 
suit against such party in the ordinary way, if he shall 
think fit. 

XXIV. That where a plaintiff shall serve a defend- 
ant with a copy of the Bill under the Twenty-third 
Order, he shall cause a memorandum of such service, 
and of the time when such service was made, to be 
entered in the Six Clerks' Office, first obtaining an 
order of the Court for leave to make such entry, which 
order shall be obtained upon motion without notice, 
upon the Court being satisfied of a copy of the Bill 
having been so served, and of the time when the service 
was made. 

XXV. That where a defendant shall have been 
served with a copy of the Bill, under the Twenty-third 
Order, and a memorandum of such service shall have 
been duly entered, and such defendant shall not, within 
the time limited by the practice of the Court for that 
purpose, enter an appearance in common form, or a 
special appearance under the Twenty-seventh Order ; 
the plaintiff shall be at liberty to proceed in the cause as 
if the party served with a copy of the Bill were not 
a party thereto, and the party so served shall be bound 
by all the proceedings in the cause, in the same manner 
as if he had appeared to and answered the Bill. 

XXVI. That where a party shall be served with a 
copy of the Bill under the Twenty-third Order, such 
party, if he desires the suit to be prosecuted again&t 

R 3 
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himself in the ordinary way, shall be entitled to have it 
so prosecuted ; and in that case he shall enter an ap- 
pearance in the common form, and the suit shall then 
be prosecuted against him in the ordinary way. But 
the costs occasioned thereby shall be paid by the party 
so appearing, unless the Court shall otherwise direct. 

XXVII. That where a party shall be served with a 
copy of the Bill under the Twenty-third Order, and 
shall desire to be served with a notice of the proceed- 
ings in the cause, but not otherwise to have the same 
prosecuted against himself, he shall be at liberty to 
enter a special appearance under the following form — 
that is to say, " A. B. appears to the Bill for the pur- 
pose of being served with notice of all proceedings 
therein." And thereupon the party entering such ap- 
pearance shall be entitled to be served with notice of 
all proceedings in the cause, and to appear thereon. 
But the costs occasioned thereby shall be paid by the 
party entering such appearance, unless the Court shall 
otherwise direct. 

XXVIII. That a party shall not be at liberty to 
enter such special appearance under the Twenty- 
seventh Order, after the time limited by the practice of 
the Court for appearing to a Bill in the ordinary course, 
without first obtaining an ordcT of the Court for that 
purpose, such order to be obtained on notice to the 
plaintiff; and the party so entering such special appear- 
ance shall be bound by all the proceedings in the cause 
prior to such special appearance being so entered. 

XXIX. Tliat where no account, payment, convey- 
ance or other' relief is sought against a party, but the 
plaintiff shall require such party to appear to and 
answer the Bill, the costs occasioned by the plaintiff 
having required such party so to appear and answer 
the Bill, and the costs of all proceedings consequential 
thereon, shall be paid by the plaintiff, unless the Court 
shall otherwise direct. 
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XXX. That in all suits concerning real estate which 
is vested in trustees by devise, and such trustees are 
competent to sell and give discharges for the proceeds 
of the sale and for the rents and profits of the estate, 
such trustees shall represent the persons beneficially 
interested in the estate or the proceeds, or the rents and 
profits, in the same manner, and to the same extent, as 
the executors or administrators in suits concerning per- 
sonal estate represent the persons beneficially interested 
in such personal estate ; and in such cases it shall not 
be necessary to make the persons beneficially inte- 
rested in such real estate, or rents and profits, parties 
to the suit. But the Court may, upon consideration of 
the matter on the hearing, if it shall so think fit, order 
such persons to be made parties. 

XXXI. That in suits to execute the trusts of a will, 
it shall not be necessary to make the heir at law a 
party ; but the plaintiff shall be at liberty to make the 
heir at law a party where he desires to have the will 
established against him. 

XXXII. That in all cases in Which the plaintiff has 
a joint and several demand against several persons, 
either as 'principals or sureties, it shall not be necessary 
to bring before the Court, as parties to a suit concern- 
ing such demand, all the persons liable thereto; but 
the plaintiff may proceed against one or more of the 
persons severally liable. 

XXXIII. That where a demurrer or plea to the 
whole Bill shall be overruled, the plaintiff, if he does 
not require an answer, shall be at liberty immediately 
to file his note in manner directed by the Twenty-first 
Order, and with the same effect, unless the Court shall, 
upon overruling such demurrer or plea, give time to 
the defendsnt to plead, answer, or demur ; and in such 
case, if the defendant shall file no plea, answer, or de- 
murrer, within the time so allowed by the Court, the 
plaintiff, if he does not require an answer, shall, on the 
expiration of such time, be at liberty to file such note. 
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XXXIV. That where the defendant shall file a 
demurrer to the whole Bill, the demurrer shall be held 
sufBcient, and the plaintiff be held to have submitted 
thereto, unless the plaintiff shall, within twelve days 
from the expiration of the time allowed to the defend- 
ant for filing such demurrer, cause the same to be set 
down for argument: and where the demurrer is to 
part of the Bill, the demurrer shall be held sufficient, 
and the plaintiff be held to have submitted thereto, 
unless the plaintiff shall, within three weeks from the 
expiration of the time allowed for filing such last men- 
tioned demurrer, cause the same to be set down for 
argument. 

XXXV. That where the defendant shall file a plea 
to the whole or part of a Bill, the plea shall be held 
good to the same extent and for the same purposes as 
a plea allowed upon argument, unless the plaintiff shall, 
within three weeks from the expiration of the time 
allowed for filing such plea, cause the same to be set 
down for argument, and the plaintiff shall be held to 
have submitted thereto. 

XXXVI. That no demurrer or plea shall be held 
bad and overruled upon argument, only because such 
demurrer or plea shall not cover so much of the Bill 
as it might by law have extended to. 

XXXVII. That no demurrer or plea shall be held 
bad and overruled upon argument, only because the 
answer of the defendant may extend to some part of 
the same matter as may be covered by such demurrer 
or plea. 

XXXVIII. That a defendant shall be at liberty by 
answer to decline answering any interrogatory or part 
o£ an interrogatory, from answering which he might 
have protected himself by demurrer ; and that he shall 
be at liberty so to decline, notwithstanding he shall 
answer other parts of the Bill from which he might 
have protected himself by demurrer. 
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XXXIX. That where the defeDdant shall by. h]3 
answer suggest that the Bill is defective for want of 
parties, the plaintiff shall be at liberty, within fourteen 
days after answer filed, to set down the cause for argu* 
ment upon that objection only ; and the purpose for 
which the same is so set down shall be notified by an 
entry to be made in the Registrar's Book, in the form 
or to the effect following ; (that is to say,) *' Set down 
upon the defendant's objection for want of parties ;'* 
and that where the plaintiff shall not so set down his 
cause, but shall proceed therewith to a hearing, not- 
withstanding an objection for want of parties taken, by 
the answer, he shall not, at the hearing of the cause, if 
the defendant's objection shall then be allowed, be en« 
titled as of course to an order for liberty to amend his 
Bill by adding parties : but the Court, if it thinks fit, 
shall be at liberty to dismiss the Bill. 

XL. That if a defendant shall, at the hearing of a 
cause, object that a suit is defective for want of parties 
not having by plea or answer taken the objection« and 
therein specified by name or description the parties to 
whom the objection applies, the Court (if it shall think 
fit) shall be at liberty to make a decree saving the rights 
of the absent parties. 

XLI. That where a defendant in equity files a cross 
Bill against the plaintiff in equity for discovery only, 
the costs of such Bill, and of the answer thereto, shall 
be in the discretion of the Court at the hearing of the 
original cause. 

XLI I. That where a defendant in equity files a cross 
Bill for discovery only against the plaintiff in equity, 
the answer to such cross Bill may be read and used by 
the party filing such cross Bill, in the same manner, and 
under the same restrictions, as the answer to a Bill 
praying relief may now be read and used. 

XLI II. That in cases in which any exhibit may by 
the present practice of the Court be proved vivd voce at 
the nearing of a cause, the same may be proved by the 
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affidavit of the witness who would be competent to 
prove the same vivd voce at the hearing. 

XL[V. That where a defendant makes default at the 
hearing of a cause, the decree shall be absolute in the 
first instance, without giving the defendant a day to 
show cause, and such decree shall have the same force 
and effect as if the same had been a decree nisi in the 
first instance, and afterwards made absolute in default 
of cause shown by the defendant. 

XLV. That every decree for an account of the per- 
sonal estate of a testator or intestate shall contain a 
direction to the Master to inquire and state to the 
Court what parts (if any) of such personal estate are 
outstanding, or undisposed of, unless the Court shall 
otherwise direct. 

XL VI. That a creditor, whose debt does not carry 
interest, who shall come in and establish the same before 
the Master under a decree or order in a suit, shall be 
entitled to interest upon his debt, at the rate of £4i per 
cent, from the date of the decree, out of any assets 
which may remain after satisfying the costs of the suit, 
the debts established, and the interest of such debts as 
by law carry interest. 

XL VII. That a creditor who has come in and esta- 
blished his debt before the Master under a decree or 
order in a suit, shall be entitled to the costs of so esta- 
blishing his debt, and the same shall be taxed by the 
Master, and added to the debt. 

XL VIII. That in the reports made by the Masters 
of the Court, no part of any state of facts, charge, affi- 
davit, deposition, examination, or answer, brought in or 
used before them, shall be stated or recited. But such 
state of facts, charge, affidavit, deposition, examination, 
or answer, shall be identified, specified, and referred to, 
so as to inform the Court what state of facts, charge, 
affidavit, deposition, examination, or answer, were so 
brought in or used. 
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XLIX. That it shall not be necessary in any Bill of 
Revivor, or Supplemental Bill, to set forth any of the 
statements in the pleadings in the original suit, unless 
the special circumstances of the case may require it. 

L. That in any petition of rehearing of any decree 
or order made by any Judge of the Court, it shall not 
be necessary to state the proceedings anterior to the 
decree or order appealed from^ or sought to be reheard. 

LI. That the foregoing Orders shall take effect as 
to all suits, whether now depending or hereafter com- 
menced, on the last day of Michaelmas Term, One thou- 
sand eight hundred and forty-one. 

COTTENHAM, C. 
LANGDALE, M. R. 
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GENERAL ORDER 

or 

THE COURT OF CHANCERY, 

Tuesday, October 12, 1841. 



Whereas an Act was passed in the fifth year of the 
reign of her present Majesty, intituled, ** An Act to 
make further Provisions for the Administration of 
Justice :" — 

Now, for giving effect to certain provisions in the 
said Act for transferring to this Court all suits and 
matters which, on the 15th dav of Octoher instant^ shall 
be depending in her Majesty s Court of Exchequer as 
a Court of Equity, or under the special authority of any 
Act or Acts of Parliament, I do hereby order^ that 
every plaintiff and defendant in any suit to be trans- 
ferred under the authority of the above-recited Act, 
shall, on or before the said 15th day of October instant, 
name one of the sworn clerks of this Court to conduct 
and carry on and act in such suit as clerk in court, 
according to the usual practice of this Court : and in 
default thereof, either party to the suit may cause to be 
served upon the other, a notice in writing, requiring 
the party served to appoint a clerk in court within 
seven days after the day of service of such notice, 
which shall be left at the dwelling-house or usual place 
of abode of such party ; but if such dwelling-house or 
usual place of abode cannot be ascertained, and affidavit 
shall be made to that effect, then service of such notice 
upon the solicitor who was last concerned for such 
party in the Court of Exchequer sliall be deemed good 
service ; .and in case, at the expiration of the perioa so 
to be mentioned in such notice, no clerk in court shall 
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have been appointed according to the requisition 
thereof^ then the party giving such notice shall be at 
liberty to apply to this Court to appoint a clerk in court 
for the party so making default as aforesaid, and such 
application may be upon motion' or petition without 
notice ; but it shall be supported by an affidavit of such 
notice as aforesaid having been served, and of the ad- 
dress of the party or solicitor served. And I do hereby 
further order, that no proceeding shall be taken by any 
party in any suit so to be transferred as aforesaid until 
afler the appointment of a clerk in court; and that 
where such appointment shall be made by this Court, 
the order directing the same shall contain the address 
of the party so making default in such appointment, or 
of the solicitor so representing such party as aforesaid, 
in order that the clerk in court so appointed may be 
enabled to forward notices and. other matters to such 
party. And I do hereby further order, that so far as 
regards the taxation and allowance of costs in any of 
the suits or matters so to be transferred as aforesaid, 
and which shall not by any order of this Court be 
directed to be regulated in that particular by the pre- 
sent practice of the Court of Exchequer, such costs 
shall be taxed and allowed in manner following, that 
is to say, the costs previously to the said 15 th day of 
October instant shall be taxed and allowed according 
to the practice of the said Court of Exchequer, and the 
costs from and inclusive of the said 15th day of October 
shall be taxed and allowed according to the practice of 
this Court. 

LYNDHURST, C. 



s 
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GENERAL ORDER 

OF 

THE COURT OF CHANCERY, 

11th November, 1841. 



Whereas an Act was passed in the fifth year of the 
teign of her present Majesty, intituled, **An Act to 
make further Provisions for the Administration of Jus- 
tice :" and whereas, under the powers in that Act con- 
tained, two additional Vice Chancellors have been ap- 
pointed : now I do hereby order — 

I. That in all informations or bills marked under the 
first order of the fifth day of May, one thousand eight 
hundred and thirty-seven, with the words '* Lord Chan- 
cellor,*' the plaintiff shall, underneath the words " Lord 
Chancellor," write the title of one of the three Vice 
Chancellors, at his option ; and the cause shall thence* 
forth, unless removed by some special order of the 
Lord Chancellor, be attached to such Vice Chancellor's 
Court. 

II. That the title of the Vice Chancellor, to whose 
Court any cause shall be attached, shall be marked in 
every certificate granted under the second order of the 
fifth day of May, one thousand eight hundred and 
thirty-seven. 

III. That, subject in every case to any special order 
made or to be made by the Lord Chancellor, every cause 
already heard by any Vice Chancellor since the first 
day of this present Michaelmas term, be attached to 
the Court of the Vice Chancellor by whom the same 
has been heard ; and every cause standing in the Lord 
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Chancellor's book of causes, down to and inclusive of 
the cause of Hodges v. Daly^ shall be attached to the 
G)urt of the judge to whom the same is appropriated 
in the said book. 

IV. That the plaintiff in every cause now in the 
Lord Chancellor's Court, whether already heard, stand- 
ing for hearing, or otherwise, except those mentioned in 
the last preceding order, shall be at liberty to deliver a 
notice to his clerk in court, stating the name of the 
Vice Chancellor, to whose Court he desires such cause 
to be attached, and to serve notice thereof on all parties 
to the cause ; and in case the plaintiff shall neglect or 
omit so to do on or before the seventeenth day of 
November instant, the defendant, or any one of the de- 
fendants, shall be at liberty to give such notice ; and in 
case, on the twenty-first day of November instant, no 
such notice shall have been given, then any person who 
may be desirous of applying to the Court in such cause, 
shall be at liberty to give such notice; and that the 
notice of the plaintiff, if given on or before the said 
seventeenth day of November instant, or if not so given, 
then the notice whether of the plaintiff or of any one of 
the defendants first given after the said seventeenth day 
of November instant, and before the said twenty-first 
day of November instant, and the notice of the plaintiff, 
or of any one of the defendants, or of the person de- 
sirous of applying as aforesaid, first given on or after 
the said twenty-first day of November instant, shall de- 
termine the Court to which such cause shall be attached, 
unless removed therefrom by any special order to be 
made by the Lord Chancellor; and that no party or 
person shall move, petition, or take any proceedings until 
such notice has been given. 

V. That all motions, petitions, and further proceed- 
ings in causes in the Lord Chancellor's Court, except 
any motions or proceedings which are now part heard, 
shall be had before the judge to whose Court the same 
shall under the provisions of these orders be attached, 

s2 
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unless removed therefrom by any special order of the 
Lord Chancellor. 

VI. That all notices of motion not in any cause, and 
all petitions not in any cause, which are presented to the 
Lord Chancellor, shall be marked with the title of one 
of the Vice Chancellors, and shall thenceforth be at- 
tached to such Vice Chancellor's Court, unless removed 
therefrom by any special order of the Lard Chancellor. 

VII. That the registrars shall keep distinct lists of 
the causes and other matters to be heard before each 
judge. 

LYNDHURST, C. 
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GENERAL ORDERS 

OF 

THE COURT OF CHANCERY, 

17th November, 184L 



The Right Honourable John Singleton Lord Lynd- 
hurst. Lord High Chancellor of Great Britain, by and 
with the advice and assistance of the Right Honourable 
Henry Lord Langdale, Master of the Rolls ; the Right 
Honourable Sir Lancelot Shadwell, Vice Chancellor of 
England ; the Honourable the Vice Chancellor James* 
Lewis Knight Bruce, and the Honourable the Vice 
Chancellor James Wigram, and in pursuance of an Act 
passed in the fifth year of the reign of her present 
Majesty, intituled, " An Act to make further Provisions 
for the Administration of Justice," doth hereby order 
and direct in manner following, that is to say, — 

I. That any person or persons claiming to be in- 
terested in any stock transferable at the Bank of Eng- 
land, standing in the name or names of any other person 
or persons, or body politic or corporate, in the books 
of the governor and company of the Bank of England, 
may, by his or their solicitor, prepare a writ of distringas^ 
pursuant to the said Act, in the form set out in the first 
schedule to the said Act, and may present the same for 
sealing at the subpoena office. 

II. That upon the presentment of such writ for seal- 
ing, and on leaving with the patentee of the subpcBna 
office an affidavit, duly sworn by the person or one of 
the persons applying for such writ, or his solicitor, 
before one of the Masters or Masters extraordinary of 
this Court, in the form set out at the foot of these 
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orders, the same writ shall (in conformity with the orders 
of this Court for issuing and sealing writs of subpcBua) 
be forthwith sealed with the seal of the subpoena office, 
and such writ, when sealed, shall have the same force 
and validity as the writ of distringas heretofore issued 
out of the Court of Exchequer. 

III. That such writ of distringas^ and all process 
thereunder, may at any time be discharged by the order 
of this Court, to be obtained, as of course/ upon the 
petition of the party on whose behalf the writ was issued, 
and to be obtained upon the application by motion or 
notice, or by petition duly served, of any other person 
claiming to be interested in the stock sought to be 
affected by such writ, and that upon or after such 
application, such costs thereof, and in relation thereto, 
and to the said writ, as to this Court shall seem jttst, 
may, if this Court shall think fit, be awarded and 
ordered to be paid by the person or persons wbo ob- 
tained such distringas^ or upon an application by any 
other person or persons by such person or persons. 

IV. That the governor and company of the Bank of 
England having been served with such writ of distringas, 
and a notice not to permit the transfer of the stock in 
such notice and in the said afBdavit specified, or not to 
pay the dividends thereon, and having aflerwards re- 
ceived a request from the party or parties in whose 
name or names such stock shall be standings or some 
person on his or their behalf, or representing him or 
them, to allow such transfer, or to pay such dividends, 
shall not by force or in consequence of such distringas 
be authorised without tlie order of this Court to refuse 
to permit such transfer to be made, or to withhold pay- 
ment of such dividends for more than- eight da3rs af^er 
the date of such request. 

v. That upon leaving such affidavit as aforesaid 
with the patentee of the subpoena office, there shall be 
paid to such patentee the sum of one shilling for filing 
such affidavit. And that within twenty-four hours from 
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the time when such affidavit shall be so left, the said 
patentee shall pay the sa d sum of one shilling to the 
clerk of the affidavits, and cause such affidavit to be 
filed and registered at the 'office of such clerk. 

VI. That upon the sealing of such writ of distringas 
the sum of five shillings and sixpence shall be paid to 
the patentee of the subpcena office, and that out of such 
sum the said patentee shall pay the sum of four shillings 
to the accountant-general, to be by him placed to the 
credit of the account entided <* The Suitors' Fee Fund 
Account." 

VII. That for and in respect of the preparation and 
service of such writ of distringasy and the prcecipe and 
attendance in respect thereof, such costs shall be allowed 
as by the rules and practice of this Court are allowed 
for the preparation and service and attendance in respect 
of a writ of subpoena to answer a bill. 



FORU or AFFIDAVIT. 



Y. Z. [tft« name <^ the party on whose behalf the vnit is iued out] 
V. The Governor and Company of the Bank of Englaod. 

I, A. B., of , do solemnly swear that, according to the 

best of my knowledge, information, and belief, I am [or if the affi^ 
davit is made by the solicitor, " C. D., of ^"jbondjide and 

beneficially interested in the stock hereinafter particularly described ; 
that is to say, [here specify Vie amount of the stock to be affected by 
the writ, and the name or names of the person or persons, or body 
politic or corporate, in whose name or names the same shall be 
standing^. And that I ha.ve reason to believe, and do believe, that 
there is danger of such stock being dealt with in a manner prejudicial 
to my interest [or *' to the interest of the said C. D.," (as the case 
may be)}, 

(Signed) LYNDHURST, C. 
LANGDALE, M. R. 
LANCELOT SHADWELL, V. C. 
J. L. KNIGHT BRUCE, V. C. 
JAMES WIGRAM, V. C. 
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GENERAL ORDER 

OP 

THE COURT OF CHANCERY, 

19th November, 1841. 



Whereas it is expedient that further orders should be 
made for the better administration of justice iD the Court 
of Chancery with reference to the matters to which the 
first, second, third, fourth, and fifth orders of the twenty- 
sixth day of August last apply, and that in the mean 
time the operation of the same orders should be sus- 
pended : now, therefore, I, the Right Honourable John 
Singleton Lord Lyndhurst, Lord High Chancellor of 
Great Britain, by and with the advice and assistance of 
the Right Honourable Henry Lord Langdale, Master of 
the Rolls ; the Right Honourable Sir Lancelot Shadwell, 
Vice Chancellor of England ; the Honourable the Vice 
Chancellor, James Lewis Knight Bruce ; and the Ho- 
nourable the Vice Chancellor, James Wigram ; do hereby 
in pursuance of an Act of Parliament made and passed 
in the fourth year of the reign of her present Majesty, 
intituled, " An Act for facilitating the Administration of 
justice in the Court of Chancery,'' and of an Act made 
and passed in the Session of Parliament held in the 
fourth and fifth years of the reign of her said Majesty, 
intituled <* An Act to Amend an Act of the Fourth Year 
of Her present Majesty, intituled, * An Act for facilitating 
the Administration of Justice in the Court of Chanceiy ;'" 
order and direct, that the first, second, third, fourth, 
and fifth orders of the twenty-sixth day of August last, 
shall not take effect till the first day of Easter term, one 
thousand eight hundred and forty-two* 

(Signed) LYNDHURST, C. 
LANGDALE, M. R. 
LANCELOT SHADWELL, V. C. 
J. L. KNIGHT BRUCE, V. C. 
JAMES WIGRAM, V. C, 



ADDENDA, 

CONTAINING THE ORDERS ISSUED ON 

December 10th, 1841, 
Apeil 12th, 1842. 
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GENKRAL ORDER 

OP 

THE COURT OF CHANCERY, 

IOth Di:cember, 1841. 



The Right Honourable John Singleton Lord Lynd- 
hurst. Lord High Chancellor of Great Britain, by and 
with the advice and assistance of the Right Honourable 
Henry Lord Langdale, Master of the Rolls, the Right 
Honourable Sir Lancelot Shadwell, Vice-Chancellor of 
England, the Honourable the Vice-Chancellor James 
Lewis Knight Bruce, and the Honourable the Vice- 
Chancellor James Wigram, and in pursuance of an act 
passed in the fifth year of the reign of her present 
Majesty, intituled, " An Act to make further Provi- 
sions for the Administration of Justice," doth hereby 
order and direct in manner following, that is to say — 

That the affidavit required by the second of the 
Orders of the 17th day of November, 1841, shall, in- 
stead of being in the form set out at the foot of those 
Orders, be in the form following : — 

A. B. [the nafoe of the partjf or partiei in whose beha^ the writ 
iuued Met] o. The Goveraor and Company of the Bank of England. 

I, of , do solemnly swear that, according to the ^at of 

my knowledge, information and belief, I am [or, if the affidavit it 
node by the solicitor, A. B. of , is] beneficially interested in the 
stock hereinafter particularly described, that is to say [hor§ specify 
ths amount of the stock to be affected by the writ^ and the name or 
names of the person or persons, or body poiUie or corporate, in whose 
name or names the same shall be standing"]. 

(Signed) LYNDHURST, C. 
LANGDALE, M.R. 
LANCELOT SHADWELL, V. C. 
J. L. KNIGHT BRUCE. K C. 
JAMES WIGRAM, V.C. ' 



( ^ ) 



GENERAL ORDERS 

OF 

THE COURT OF CHANCERY, 

11th April, 184:^. 



The Right Honourable John Singleton Lord Lynd- 
hurst, Lord High Chancellor of Great Britain, by and 
with the advice and assistance of the Right Honourable 
Henry Lord Langdale, Master of the Rolls, the Right 
Honourable Sir Lancelot Shadwell, Vice-Chancellor of 
England, the Right Honourable the Vice-Chancellor 
Sir James Lewis Knight Bruce, and the Right Honour- 
able the Vice-Chancellor Sir James Wigram, doth 
hereby, in pursuance of an act of parliament passed in 
the fourth year of the reign of her present Majesty, in- 
tituled, ** An Act for facilitating the Administration of 
Justice in the Court of Chancery," and of an act passed 
in the fourth and fifth years of the reign of her present 
Majesty, intituled, " An Act to amend an Act of the 
fourth year of the reign of her present Majesty, inti- 
tuled, 'An Act for facilitating the Administration of 
Justice in the Court of Chancery,' '* order and direct in 
manner following, that is to say — 

I. That in cases where the defendant shall not have 
put in his answer in due time after appearanee, and the 
plaintiff shall be unable with due diligence to procure a 
writ of attachment to be executed against such defend- 
anty by reason of hisi being out of the jurisdiction of the 
Court, or being concealed, or for any other cause, then 
such defendant shall, for the purposes of this Order, be 
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deemed to have absconded to avoid tlie process of this 
Court. 

That in cases where any defendant, who may be so 
deemed to have absconded, shall have appeared by his 
own Clerk in Court, or an appearance having been en- 
tered for him under the eighth of the Orders of the 26th 
day of August, 1841, he shall have afterwards appeared 
by his own Clerk in Court, the plaintiff may serve upon 
such Clerk in Court a notice, that on a day in such 
notice named (being not less than fourteen days after 
the service of such notice), the Court will be moved, 
that the bill may be taken pro confesso against such de- 
fendant ; and the plaintiff is, upon the hearing of such 
motion, to satisfy the Court that such defendant ought, 
under the provisions of this Order, to be deemed to 
have absconded, and the Court being so satisfied, and 
the answer not being filed, may, if it shall so think fit, 
order the bill to be taken pro confesso against such de- 
fendant, either immediately, or at such time or upon 
such further notice as under the circumstances of the 
case the Court may think proper. 

That in cases where any defendant, who may be so 
deemed to have absconded, shall have had an appear- 
ance entered for him under the eighth of the Orders of 
the 26th day of August, 1841, and he shall not after- 
wards have appeared by his own Clerk in Court, the 
plaintiff may cause to be inserted in the London Gazette 
a notice, that on a day in such notice named (being not 
less than four weeks after the first insertion of such no- 
tice in the London Gazette), the Court will be moved, 
that the bill may be taken pro confesso against such de- 
fendant, and the plaintiff is upon the hearing of such 
motion to satisfy the Court that such defendant ought, 
under the provisions of this Order, to be deemed to 
have absconded, and that such notice of motion has been 
inserted in the London Gazette at least once in every 
week from the time of the first insertion thereof, up to 
the time for which the said notice shall have been given, 
and the Court being so satisfied, and the answer not 
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having been filed, may, if it shall so think fit, order the 
bill to be taken pro canfesso against such defendant, 
either immediately, or at such time, or upon such fur- 
ther notice as under the circumstances of the case the 
Court may think proper. 

II. That upon default by an infant defendant in not 
appearing to or not answering the bill, the Court may, 
upon motion, order that the Senior Six Clerk not towards 
the cause may be assigned guardian of such infant de- 
fendant, by whom he may appear to and answer, or may 
answer the bill and defend the suit, upon the Court 
being satisfied that such defendant is an infant, and if 
the infant has not appeared, that the subpoena to appear 
to and answer the bill was duly served, and (whether 
the infant has appeared or not) that a notice of such 
motion was (after the expiration of the time for appear- 
ing to or answering the bill, and at least six clear days 
before the hearing of such motion) served upon or left 
at the dwelling-house of the person, with whom or 
under whose care such infant defendant was at the time 
of serving the subpoena, and was also served upon or 
left at the dwelling-house of the father or guardian (if 
any) of such infant, where the person with whom or 
under whose care the infant was at the time of such ser- 
vice shall not be the father or guardian of the infant, 
unless the Court at the time of hearing such motion 
shall think fit to dispense with such last-mentioned ser- 
vice. 

III. That the plaintiff shall, without special leave of 
the Court, be at liberty to serve any notice of motion, 
or other notice, or any petition, personally or at the 
dwelling-house or office of any defendant, who having 
been duly served with subpoena to appear to and answer 
the bill shall not have caused an appearance to be 
entered by his own Clerk in Court at the time for that 
purpose limited by the General Orders of the Court. 

IV. That the first, second, third, fourth, and fifth of 
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the Orders of ihe 26th day of August, 1841, shall not 
take effect until further order. 

V. That the twenty-second of the Orders of the 26 th 
(lay of August, 1841, shall be suspended until further 
order. 

VI. That the Orders of the 26th day of August, 
1841, shall be amended as to numbers X. XI. XII. and 
XL VII. in manner following ; (that is to say,) 

X. That no writ of execution shall hereafter be 
issued for the purpose of requiring or compelling obe- 
dience to any Order or Decree of the High Court of 
Chancery, but that the party required by any such 
Order or Decree to do any act, shall, upon being duly 
served with such Order or Decree, be held bound to 
do such act in obedience to the Order or Decree. 

XI. That if any party, who is by an Order or Decree 
ordered to pay money or to do any other act in a 
limited time, shall, after due service of such Order or 
Decree, refuse or neglect to obey the same according 
to the exigency thereof, the party prosecuting such 
Order or Decree shall, at the expiration of the time 
limited for the performance thereof, be entitled to a 
writ or writs of attachment against the disobedient party, 
and in case such party shall be taken or detained in cus- 
tody under any such writ of attachment without obey- 
ing the same Order or Decree, then the party prose- 
cuting the same Order or Decree shall, upon the Sheriffs 
return that the party has been so taken or detained, be 
entitled to a commission of sequestration against the 
estate and effects of the disobedient party, and in case 
the sheriff shall make the return non est inventtts to such 
writ or writs of attachment, the party prosecuting the 
same Order or Decree shall be entitled, at his option, 
either to a commission of sequestration in the first in- 
stance, or otherwise to an Order for the Serjeant-at- 
Arms, and to such other process as he hath hitherto been 
entitled to upon a return non est inventus made by the 
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commissioners named in a commission of rebellion is- 
sued for the non-performance of an Order or Decree. 

XII. That every Order or Decree requiring any 
party to do an act thereby ordered shall state the time 
or the time after service of the Order or Decree, within 
which the act is to be done, and that upon the copy of 
the Order or Decree which shall be served upon the 
party required to obey the same there shall be endorsed 
a memorandum in the words or to the effect following, 
viz. : — 

*' If you the within-named A. B. neglect to obey this 
Order (or Decree) by the time therein limited, yon will 
be liable to be arrested under a writ of attachment is- 
sued out of the High Court of Chancery, or by the 
Serjeant-at-Arms attending the same Courts and also be 
liable to have your estate sequestered for the purpose 
of compelling you to obey the same Order (or Decree)." 

XL VII. That a creditor who has come in and esta- 
blished his debt before the Master, under a Decree or 
Order in a suit, shall be entitled to the costs of so es- 
tablishing his debt, and the sum to be allowed for soch 
costs shall be fixed by the Master, without taxation, at 
the time the Master allows the debt of such creditor, 
unless the Master shall think that such costs ought to 
be taxed in the regular mode» in which case the saaie 
shall be so taxed by the Master, and the amount of 
such costs, or the sum allowed in respect thereof, shall 
be added to the debt so established. 

(Signed) LYNDHURST, C. 
LANGDALE, M.R. 
LANCELOT SHAD WELL, F. a 
J. L. KNIGHT BRUCE, F.C. 
JAMES WIGR AM, V: C. 



IrfwdM: piioted by C. BoworUi aod Soni, BcU Yard, Temple Bar. 
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ORDER 

ISSUED BY 

THE LORD CHANCELLOR, 

26th October, 1842. 



Thb Right Honourable John Singleton Lord Lynd- 
hurst. Lord High Chancellor of Great Britain, by and 
with the advice and assistance of The Right Honour- 
able Henry Lord Langdale, Master of the Rolls, the 
Right Honourable Sir Lancelot Shadnell, Vice Chan- 
cellor of England, aad the Right Honourable the Vice 
Chancellor Sir James Wigram, doth hereby, in pur- 
suance of an Act of Parliament passed in the fiflh and 
sixth years of the reign of her present Majesty, inti- 
tuled, " An Act for Abolishing certain OfBcea in the 
High Court of Chancery in England;" and in pur- 
suance and execution of all other powers, enabling him 
in that behalf, order and direct in manner following: 
that is to say. 

Clerk of Ihe Iirrolmenti in Chancery. 

I, That all acknonledgments, afBdavits, or affirma- 
tions required for the purpose of inrolling any deed or 
other document in Chancery may be made, snorn, or 
affirmed, before the Clerk of Inrolments in Chano 

or before any Clerk of Records and Writs, as occai 
may require for the better dispatch of business. 

II. That the Clerk of Inrolments in Chancery s 
take and receive all such fees and sums of mone; 
haye heretofore been lawfully received by the Ch 
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of Inrolments and their deputies, or by the Six Clerks, 
or any of them as Comptrollers of the Hanaper, or as 
Riding Clerk, and shall pay all such fees and suras of 
money into the Bank of England, in the name of the 
Accountant-General, to be placed to the credit of tbe 
account, intituled, " The Suitors* Fee Fund Account" 

Clerks of Records and Writs, 

III. That the Clerks of Records and Writs shall 
perform all such duties as have heretofore been per- 
formed by the Six Clerks, Sworn Clerks, or Waiting 
Clerks, as officers of the Courts in relation to the seve- 
ral matters hereinafter mentioned ; that is to say, 

The filing, custody, copying, and amending of all 
informations, bills, demurrers, pleas, answers^ and other 
pleadings and records. 

The entering of appearances, rules, consents, notes 
and memorandums of service. 

The certifying of appearances and proceedings. 

The custody of exhibits deposited for inspecting and 
copying. 

The attendance with records and exhibits on tbe 
Judges of the Courts, on the Masters in Ordinary, and 
at assizes or elsewhere. 

The inrolment of decrees and orders. 

And all other duties heretofore performed by the Six 
Clerks, Sworn Clerks, or Waiting Clerks, as officers of 
the Court in relation to suits and matters in equity, and 
not as attornies, solicitors or agents of the parties in 
suits or matters in equity. 

IV. That the Clerks of Records and Writs shall 
. forthwith provide a seal in such form and bearing such 

impression as the Lord Chancellor shall approve of, and 
that any person desirous of suing out any writ which 
has heretofore been issued out of the Six Clerks' Office, 
may prepare the same in the present form, or in such 
other form as the Lord Chancellor may hereafter direct, 
and may present such writ for sealing to the Clerk of 
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Records and Writs, in whose division the cause is, and 
such writs shall henceforth be open writs, and it shall 
no longer be necessary for the Lord Chancellor to sign 
any such writ, and that the Clerk of Records and Writs 
to whom any such writ shall be presented for sealing, 
shall thereupon ascertain whether such writ is correct 
in form, and whether the person presenting the same 
is according to the course and practice of the Court 
entitled to sue out the same, and in case it shall appear 
that such writ is correct in form, and that the person is 
entitled to sue out the same, such writ shall be forth- 
with sealed with such seal as aforesaid, and shall, when 
so sealed, have the same force and validity as such writ 
now has, when sealed with the great seal. 

V. That all exceptions for scandal, impertinence and 
insufficiency shall be filed with the Clerk of Records 
and Writs in whose division the cause may be. 

VI. That in cases where security for costs has here- 
tofore been directed to be given to a Six Clerk, such 
security shall be directed to be given to the Clerk of 
Records and Writs in whose division the cause is. 

VII. That pleas, answers, affidavits or affirmations, 
whereon to ground process of contempt, affidavit or 
affirmations, required to be annexed to bills^ and oaths 
or affirmations as to the carriage of pleas, answers, 
examinations or depositions of witnesses, taken before 
Commissioners in the country, may be sworn, affirmed 
or attested upon honour, before any Clerk of Records 
and Writs^ or before the Clerk of Inrolment in Chan* 
eery, as occasion may require, for the better dispatch 
of business. 

VIII. That any Clerk of Records and Writs, being 
required to attend with any record or document at any 
assizes, or at any court or place out of the Court of 
Chancery, or the offices thereof, shall be entitled to 
require that the solicitor or party, desiring such his 
attendance, shall deposit with him a sufficient sum of 
money to answer his just fees, charges and expenses in 
respect of such attendance, and to undertake to pay 
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any further just fees, charges and expenses which may 
not be fully answered by such deposit. 

Taxing Masters. 

IX. That the Taxing Masters shall perform all such 
duties as have heretofore been referred to or performed 
by the Masters in Ordinary in relation to the taxation 
of costs ; and shall in respect thereof have all such 
powers and authorities as are now vested in the Masters 
in Ordinary, 

To administer oaths, 

To examine witnesses and parties, 

To order the production and inspection of books, pa- 
pers and documents. 

To proceed de die in diem. 

To make separate reports and certificates. 

To require that any party be represented by a sepa- 
rate solicitor, 

And to direct and adopt all such other proceedings 
as may now be directed and adopted by the Master in 
Ordinary, on references for the taxation of costs and 
taking accounts of what is due in respect of such costs 
and such other accounts connected therewith as may 
be directed by the Court. 

X. That all references for the taxation of costs shall 
be made to the Taxing Master in rotation ; or if there 
has been any former taxation of costs in the same cause 
or matter, then to the Taxing Master before whom such 
former taxation has taken place, either on a reference 
from the Court, or upon the request of a Master in 
Ordinary. 

XI. That all bills of costs, which by any existing 
Order have been referred for taxation to any Master 
in Ordinary, who shall not have certified the costs due 
thereon, before the 28th day of October instant, are 
liereby transferred to the Taxing Masters, and shall 
respectively be taxed by the Taxing Master in rota** 
tion ; and that if any bills of costs have been proceeded 
with before the said 28th day of October instant, the 
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Taxing Master, by whom the same shall be taxed, 
shall be at liberty to adopt the whole or such part as 
he shall think fit, of the proceedings which have taken 
place before the transfer, and may demand and receive 
for completing such taxation, such fees as would have 
been payable in respect thereof, in case such taxation 
had been continued and completed by the Master in 
Ordinary, including therein the fees which in such case 
would have been payable to the Clerks in Court, for 
the completion of such taxation, or as near thereto as 
the circumstances of the case will admit. 

XII. That in cases where the account of any trustee, 
executor, administrator, receiver, consignee, or com* 
mittee, shall consist in part of any bill of costs ; and 
in cases of any proceedings under the 22d or 23d of 
the Orders of the 21st of December, 1833, or under 
the 47th of the Orders of the 26th of August, 1841, as 
amended by the 6th of the Orders of the 11th of April, 
1842, and in all other cases where, under any General 
Order, the Master in Ordinary is at liberty to tax the 
costs of any proceeding before him in respect of any 
exemptions, or any creditor's charge, or otherwise, the 
Master in Ordinary to whom it may be referred to 
take such account, or before whom any such proceed- 
ing may take place, shall be at liberty to request the 
Taxing Master in rotation, or the Taxing Master to 
whom any taxation in the same cause or matter may 
have been previously referred, to assist him in taxing 
and settling such bill of costs not being the ordinary 
costs, on passing such account ; and that the Taxing 
Master, on receiving such request, shall proceed to tax 
such bill, and shall have the same powers and may 
receive the same fees in respect thereof as if the same 
had been referred to him by the Court, and shall return 
the same, with his opinion thereon, to the Master in 
Ordinary at whose request the same was taxed. 

XIII. That if, upon the taxation of any bill of costs, 
it shall appear to the Taxing Master that for the pur- 
pose of duly taxing the same it is necessary to inspect 
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any books, papers, or proceedings relating to the cause 
or matter which shall be in the office of any Master in 
Ordinary, the Taxing Master shall be at liberty to 
request the Master in Ordinary, having any such book, 
paper or proceeding in his office, to cause the same to 
be transmitted to the office of the Taxing Master; and 
also to request any Master in Ordinary to certify any 
proceedings in his office, which may be comprised in a 
bill of costs under taxation ; and that in such cases the 
Master in Ordinary, when and so soon and at and for 
such times as the due transaction of the business in his 
own office will permit, shall direct such books, papers, 
and documents to be transmitted to the office of the 
Taxing Master, for his use during the taxation, and 
shall certify the proceedings which have taken place in 
his office, according to the request of the Taxing 
Master ; and that after the costs in respect of which 
such request of the Taxing Master was made shall have 
been certified, the Taxing Master shall cause the same 
books, papers, and documents which have been so 
transmitted to his office, if then remaining there, to be 
returned to the office of the Master in Ordinary by 
whom they were transmitted, unless it shall appear to 
the Master in Ordinary, and also to the Taxing Master, 
that any bill of costs forming part of the papers so 
transmitted ought to be retained by the taxing Master, 
in which case the Taxing Master shall take charge of 
such bill of costs subject to the Order of the Court. 

XIV. That when any paper or document shall be 
transmitted from the office of a Master in Ordinary to 
the Office of a Taxing Master, an entry of such trans- 
mission shall be made in the Book of Proceedings of 
the Master in Ordinary, and shall be signed by the 
Taxing Master or the Clerk of the Taxing Master at 
whose request such paper or document may be trans- 
mitted ; and that when any such paper or document 
shall be returned from the office of the Taxing Master 
to the office of the Master in Ordinary, an entry of 
such return shall be made in the said book of proceed- 
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ing8 and be signed hj the Master in Ordinary or his 
Clerk. 

XV. That the Taxing Masters are to be respectively 
assistant to each other; and that in the discharge of 
their duties, and for the better dispatch of the business 
of their respective offices, any Taxing Master may tax 
or assist in the taxation of a bill of costs which has been 
referred for taxation, and for ascertaining what is due 
in respect of such costs to any other Taxing Master^ 
and in such case shall certify accordingly. 

Solicitors, Parties acting in Person. 

XYI. That the Solicitors of this Court in all cases 
ivhere the parties sue or defend by Solicitors, and the 
parties themselves in aU cases where they sue or defend 
in person, shall perform all such duties as have hereto- 
fore been performed by the Sworn Clerks and Waiting 
Clerks, as Attorneys, Solicitors, or Agents of the par- 
ties in relation to the several matters hereinafter men- 
tioned, viz. : 

The making out of writs. 

The serving and being served with writs, notices, 
orders, warrants, rules, and other documents, proceed- 
ings, and written communications, in causes and matters 
depending in Court. 

The signing of elections and agreements to proceed 
at law or in equity. 

The signing of petitions of re-hearing and appeal. 

The entering oi appearances and consents with the 
Registrar. 

The signing of consents to petitions. 

The tender and acceptance of costs. 

The joining in Commission and striking of Commis- 
sioners' names. 

The signing of notices by paupers. 

And all other duties heretofore performed by the 
Sworn Clerks and Waiting Clerks as Attorneys, Soli- 
citors, or Agents of the parties in suits or matters in 
equity. 
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XVII. That every Solicitor of a party suing or de- 
fending by a Solicitor shall cause to be indorsed or 
written upon every writ which he shall sue out, and 
upon every information, bill, demurrer, plea, answer, or 
other pleading or proceeding, and all exceptions, which 
he may leave with the Clerks of Records and Writs to 
be filed, and upon all instructions which he may give to 
the Clerks of Kecords and Writs for any appearance or 
other purpose, his name and place of business, and also 
rif his place of business shall be more than three miles 
nom the Record and Writ Clerks' Office^, another 
proper place (to be called his address for service), which 
shall not be more than three miles from the said office, 
where writs, notices, orders, warrants, rules, and other 
documents, proceedings, and written communications, 
may be lefl for him, and where any such Solicitor shall 
only be the agent of any other Solicitor, he shall add to 
his own name or firm and place of business the name 
or firm and place of business of the principal Solicitor. 

XVIII. That a party suing or defending by a S<^citor 
shall not be at liberty to change his Solicitor in any 
cause or matter without an Order of the Court for that 
purpose, which may be obtained bv motion or petition 
as of course ; and that, until sucn Order is obtained 
and served, and notice thereof given to the Clerk of 
Records and Writs, the former Solicitor shall be con- 
sidered the Solicitor of the party. 

XIX. That where the party sues or defends by a 
Solicitor, and no address for service of such Solicitor 
shall have been indorsed or added pursuant to the 
directions of the 17th Order, all writs, notices, orders, 
warrants, rules, and other documents, proceedings, 
and written communications, not requiring personal 
service upon the party to be affected thereby, and 
which have heretofore been served upon the Sworn 
Clerks or Waiting Clerks, shall, unless the Court shall 
otherwise direct, be deemed sufficiently served upon the 
party, if served upon his Solicitor at his place of bud- 



ORDERS IN CHANCERY. 17 

ness ; but if an address for service of such Solicitor 
shall have been indorsed or added as aforesaid, then all 
such writs, notices, orders, warrants, rules, and other 
documents, proceedings, and written communications, 
shall be deemed 8u£Sciently served upon such party, if 
left for his Solicitor at such address for service, 

XX. That every party suing or defending in person 
shall cause to be indorsed or written upon every writ 
which he shall sue out, and upon every information, bill, 
demurrer, plea, answer, or other pleading, or proceed- 
ing, and all exceptions which he may leave with the 
Clerks of Records and Writs to be filed, and upon all 
instructions which he may give to the Clerks of Records 
and Writs for any appearance or other purpose, his 
name and place of residence, and also (if his place of 
residence shall be more than three miles from the Record 
and Writ Clerks' Office), another proper place (to be 
called his address for service), which shall not be more 
than three miles from the said office, where writs, 
notices, orders, warrants, rules, and other documents, 
proceedings, and written communications, may be left 
for bim. 

XXI. That where the party sues or defends in person, 
and no address for service of such party shall have been 
indorsed or written pursuant to the directions of the 
20th Order, and in cases where any party has ceased to 
have a Solicitor, all writs, notices, orderp, warrants, 
rules, and other documents, proceedings, and written 
communications not requiring personal service upon the 
party to be affected thereby, and which have heretofore 
been served upon the Sworn Clerks or Waiting Clerks, 
shall, unless the Court shall otherwise direct, be deemed 
to be sufficiently served upon the party if served upon 
him personally, or at his place of residence ; but if^ an 
address for service of such party shall have been in- 
dorsed or added as aforesaid, then all such writs, notices, 
orders, warrants, rules, and other documents, proceed- 
ings, and written communications, shall be deemed suf- 
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ficiently served upon such party if left for him at such 
address for service. 

XXII. That all writs, notices, orders, warrants, rules, 
and other documents, proceedings, and other written 
communications, not requiring personal service upon 
the party to be affected thereby, and which have here- 
tofore been served on the Clerks in Court or Waiting 
Clerks, shall be served before eight o'clock in the 
evening of the day on which the same shall be served, 
or otherwise the same shall be deemed to have been 
served on the next following day excluding Sundays. 

XXIII. That when any Solicitor or party shall crause 
an appearance to be entered, or an answer, denaurrer, 
plea, or replication to be filed, he shall on the same 
day give notice thereof to the Solicitor of the adverse 
party or to the adverse party himself if he acts in 
person. 

XXIV. That when any exceptions for scandal, im- 
pertinence, or insufficiency shall be taken, the Solicitor 
of the party taking the same, or the party himself if he 
acts in person, shdfl leave such exceptions at the Record 
and Writ Clerks' Office to be filed, and shall on the 
same day give notice of the filing thereof to the Soli- 
citor for the adverse party, or to the adverse party him- 
self if he acts in person. 

XXV. That any Solicitor signing any petition of re- 
hearing or appeal, or any consent to a petition or any 
notice of motion, or any proceeding or application to 
be made by a pauper, shall thereby become subject to 
all liabilities to which the Sworn Clerks have heretofore 
been subject in respect of such matters. 

XXVI. That the Solicitor for the party examuiing 
any witness before one of the Examiners is to serve 
the usual notice in writing, containing the name and 
description of such witness, upon the Solicitor or So- 
licitors of the adverse party or parties in the cause. 

XXVII. That for the purpose of procuring a guar- 
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dian ad Utem to be assigned in Court for an infant de- 
fendant, die Solicitor is to attend the Court with the 
infant and proposed guardian, and request such assign- 
ment to be made; and he is to certify to the Court 
that the proposed guardian has no interest adverse to 
the interest of the infant, and is a proper person to be 
assigned guardian. 

XXVIII. That where, according to the present prac- 
tice, it has been usual to assign a Six Clerk Guardian 
ad litem of an infant or person of unsound mind, the 
Court may appoint one of the Solicitors of the Court to 
be such guardian, and may direct that the costs to be 
incurred in the performance of the duties of such ofHce, 
shall be borne and paid, either by the parties or some 
one or more of the parties to the suit in which such 
appointment shall be made, or out of any fund in Court, 
in which such infant or person of unsound mind may be 
interested, and may give directions for the repayment 
or allowance of such costs as the justice and circum- 
stances of the case may require. 

C(erk of Jffidamts. 

XXIX. That all affidavits and affirmations to be 
filed in the Affidavit Office may be sworn or affirmed 
before the Clerk of Affidavits, who is to receive the 
proper and usual fees for taking the same, and to pay 
the amount of the several sums which he may so re- 
ceive, into the Bank of England, to the account of the 
Suitors* Fee Fund. 

Variation of Orders. 

XXX. That the General Order dated the 12th day 
of October, 1841, for giving effect to certain provisions 
in an Act passed in the finh year of the reign of her 
present Majesty, intituled *< An Act to make further 
Provisions ror the Administration of Justice/' for trans- 
ferring to this Court all suits and matters which on the 
15th day of October, 1841, should be depending in her 
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Majesty's Court of Exchequer as a Court of Equity, 
or under the special authority of any act or acts of par- 
liament, be hereby discharged, and in lieu thereof the 
following Order be hereby substituted ; viz. That as to 
all records and documents heretofore belonging to the 
said Court of Exchequer as aforesaid, and not yet 
brought into the Court of Chancery, the Clerk of Re- 
cords and Writs, to whose department such suit would 
belong, shall, upon request of any of the parties, apply 
for the records and other documents in such suit not 
before brought into the Court of Chancery. And it is 
hereby further ordered, that so far as regards the tax- 
ation and allowance of costs in any of the suits or 
matters to be transferred in pursuance of the said Act, 
and which shall not, by any Order of this Court, be 
directed to be regulated in that particular by the late 
practice of the Court of Exchequer, such costs shall be 
taxed and allowed in manner following (that is to say), 
the costs previously to the said 15th day of October, 
1841, shall be taxed and allowed according to the prac- 
tice of the said Court of Exchequer, and the costs from 
and inclusive of the said 15th day of October shall be 
taxed and allowed according to the practice of this 
Court. 

XXXI. That the 4th of the Orders of the Srd April, 
1 828, shall be interpreted as if the same were amended 
by substituting the word " file" for the word " deliver." 
That the 20th of the same Orders shall be interpreted 
as if the same were amended by substituting the word 
« Solicitor" for the words " Clerk in Court." That the 
43rd of the same Orders shall be interpreted as if the 
same were amended by substituting the words " Record 
and Writ Clerks* Office," for the words " Six Clerks' 
Office." That so much and such parts of the 76th 
of the same Orders, amended by the Orders of the 23rd 
November, 1831, as relate to the taxation of costs, shall 
be interpreted as if the same were further amended, by 
substituting the words *< Taxing Master" for the word 
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^ Master." That the 2nd of the Orders of the 11th 
April, 1842, shall be interpreted as if the same were 
amended by substituting the words " one of the So- 
licitors of this Court" for the words " the senior Six 
Clerk not towards the cause." And that in like manner 
where, by reason of the said Act of Parliament made 
and passed in the 5 th and 6th year of her Majesty, 
intituled, " An Act for abolishing certain Offices of the 
High Court of Chancery in England,'* or of any Orders 
made in pursuance of the said Act, any General Order 
of the Court shall have become inapplicable to the 
offices and practice of the Courts as established by and 
in pursuance of the said Act, such General Order shall 
be interpreted as if the same were amended, and the 
directions therein contained were made consistent with 
the said Act of Parliament and the Orders made in pur- 
suance thereof; and that the Registrars of the Court 
and the Secretaries of the Master of the Rolls shall, in 
drawing up all Orders, adapt the language thereof to 
the alterations made in the practice of the Court by 
the said Act of Parliament and the Orders made in 
pursuance thereof. 

Fees, 

XXXII. That the fees set forth in the 1st schedule 
hereto shall be received and taken by the Clerk of the 
Inrolments in Chancery and his Clerks, in addition to 
the fees and sums of money mentioned in the 2d Order. 
That the fees set forth in the 2nd schedule hereto, shall 
be received and taken by the Clerks of Records and 
Writs and their Clerks. That the fees set forth in 
the drd schedule hereto shall be received and taken by 
the Taxing Masters and their Clerks. That the fees 
set forth in the 4th schedule hereto shall be received 
and taken by the Clerk of Affidavits and his Clerk. 
That the fees set forth in the 5th schedule hereto shall 
be received and taken by the Clerks to the Masters in 
Ordinary, in addition to the other fees received and 
taken by them. And that the fees set forth in the 6th 
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schedule hereto shall be received and taken by Solicitors 
for their own use, in addition to the oUier fees received 
and taken by them. And that the Clerks of Records 
and Writs, and the Taxing Masters respectively, may 
require any of the said fees payable to them respec- 
tively to be paid in advance, or may require a deposit 
to be paid on account thereof. 

XXXIII. That all the fees which are hereby autho- 
rized to be received by the Clerk of the Inrolments in 
Chancery, the Clerks of Records and Writs, the Taxing 
Masters, the Clerk of the Affidavits, and the Clerks of 
the Masters in Ordinary, shall be by them severally 
and respectively paid into the Bank of England, in the 
name of the Accountant-General, to be placed to the 
credit of the account entitled the *' Suitors' Fee Fund 
Account." 

XXXIV. That the foregoing Orders shall take effect 
from and after the £8th day of October, 1842. 



THE FIRST SCHEDULE 

ABOVE REFERRED TO. 

Feet to be taken by the Clerk of Inrolments in Chancery and his 

Clerks. 

£ ». d. 

For the ackoowledgment of every Deed for each party . . 6 
For the acknowledgroent of every Specification for each 

party ^ 2 6 

For every Oath, Affirmatioo, or Attestation upon honour 16 



THE SECOND SCHEDULE 

ABOVE REFERRED TO. 

Fees to be taken by the Clerks of Records and Writs and their Clerks. 

Sealing every Dedimus to take an Answer 10 

Sealing every Special Dedimus by Order of Court 18 

Sealing Special Injunction 1 10 

Sealing an Attachment or Distringas for not appearing or 

answering.. , 8 
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£ t. d. 

Sealing every other Writ 1 

HeaeaUng aov Writ on any alteration thereof 3 

iiling every Bill or Infonnatioa 1 

Filing Replicatioo 10 

£nteriog Appearance for any defendant appearing sepa- 
rately 7 

Entering Appearance if not more than three defendants .070 
If more than three and not exceeding six defendants. . . . 14 
And in the same proportion for any number of defendants. 
Office Copies of Documents left for inspection as Exhi- 
bits, per folio 4 

All other Office Copies, per folio 10 

Filing Plea, Answer, or Demurrer 010 

Entering a Rule <.« 8 

Attending Court of Chancery or Master with Record, 

per diem 14 

Ditto with Exhibits per diem, exclusive of carriage or 

porterage, when required 14 

Attending with Record or Exhibits in any other Court or 
place (besides expenses to be retained by the officer to 

bis own use), per diem 2 2 

Every Consent 7 

Every Certificate 4 

Examining all copies with the Records, per folio 2 

Every Exemplification, per skin, exclusive of parchment 

and dutj 1 14 

On Inspection of Documents left with the Clerk of Re<- 

cords and Writs, per hour 7 

Amending every Record if amendments under ten folios .0140 

If more than ten folios, for every folio over 6 

Amending every Office Copy, if amendments under ten 

folios 7 

If more than ten folios, for every folio over • 4 

Setting down Cause besides Certificate 1 1 

Search for Records when in the Record Room, or for any 

person not being a party in the cause, first year 2 

Each year after 1 

Inspection of same 7 

Filing every Note 7 

Entering Memorandum of Service of Copy Bill on every 

defendant 7 

Every Oath, Affirmation, or Attestation upon honour • • 1 6 

EveiT Exhibit to Affidavit, &c 2 6 

Inrolling Decree or Order, the same fees as heretofore 
until further order. 



34 APPENDIX. 

THE THIRD SCHEDULE 

ABOVE REVERBED TO* 

Feet to he taken hy the Taxing Matters and their Clerks, 

£ s. d. 

For every Warrant 3 

For drawing every Report, per folio, exclusive of the fol- 
lowing fee.. .• 10 

On signing every Report and Certificate 1 

Per Centage on amount of every Bill of Costs as taxed .400 
For Copies of Bills of Costs and other Documents, per 

folio 4 

For every Oath, Affirmation, or Attestation, upon honour 16 

For every Exhibit 2 6 

For signing the Allowance to every Set of Interrogatories, 

Account, or other Document 5 

For an Examination Fee on each Wit ness, exclusive of 

Oath 5 



THE FOURTH SCHEDULE 

ABOVE BEFEBRED TO. 

Fees to be taken by the Ckrk of Affidavitt, 

For every Affidavit 1 6 

For every Exhibit 2 6 

THE FIFTH SCHEDULE 

ABOVE REFERRED TO 

Feit to be taken by the Clerks of the Masters in Ordinary. 

For Copies, in addition to the sum of one penny half* 
penny now taken and received, the further sam of, 
per folio ..,.., ........,* 2| 

THE SIXTH SCHEDULE 

ABOVE REFERRED TO. 

Fees to be taken and received by SoUeitors, 

For preparing every Writ without Order 6 8 

Ditto, every Writ under Order, except Special Injunc- 
tion 13 4 
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£ s. d. 
Ditto, Special InjunctioD, including Ingrossment and 

Docket, per folio 1 4 

Parchment as paid • 



Lyndhurst, C. 
Lanodale, M. R. 
Lancelot Shadwell, V. C. E. 
James Wioram, V. C. 
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ORDERS IN LUNACY, 

MADE 

27th October, 1842. 



I, John Sinqletok Baron Ltndhurst, Lord High 
Chancellor of Great Britain, intrusted by virtue of net 
Majesty's Sign Manual with the care and commitment 
of the custody of the persons and estates of persons 
found idiot, lunatic, or of unsound mind, do, in pursu- 
ance of an act of parliament passed in the sixth year of 
the reign of her present majesty, intituled " An Act to 
alter and amend the Practice and Course of Proceeding 
under Commissions in the Nature of Writs de lunaiico 
inquirendo,'* and for the purpose of making immediate 
provision for carrying the same into effect, hereby order 
and direct in manner following ; that is to say — 

I. That from and after the first day of Michaelmas 
Term next« the OfiBce of Clerk of the Custodies of 
Idiots and Lunatics do cease and determine. 

II. That all the inquiries and matters connected with 
the persons and estates of Lunatics heretofore usually 
referred to the Masters in Ordinary of the High Court 
of Chancery, {except inquiries under or by virtue of an 
act made and passed in the first year of the reign of 
his majesty King William the Fourth, intituled ** An 
Act for amendinff the Laws respecting Conveyances 
and Transfers of Estates and Funds vested in Trustees 
and Mortgagees, and for enabling Courts of Equity to 
give Effect to their Decrees and Orders in certain 
Cases," and also except where the Lord Chancellor shall 
from time to time otherwise specially direct^) be here- 
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afler referred to the Commissioners in Lunacy for the 
time being. 

III. That all inquiries in lunacy now pending before 
any of the said Masters, (except any inquiries under or 
by virtue of the said act of parliament in the last Order 
mentioned, and except where otherwise hereafter spe- 
cially directed,) be transferred to the Commissioners in 
Lunacy. 

IV. That all deeds, wills, securities, papers and docu- 
ments, in any lunacy, now left or deposited in the 
offices of the said Masters respectively, be delivered 
to the Commissioners in Lunacy, or to some person by 
them authorized to receive the same. 

V. That until further order, the Clerks to the Com- 
missioners take and receive, for business done in the 
Commissioners' Office, the like fees to those for the 
time being receivable by the Clerks to the said Masters 
for the like business, such fees to be accounted for as 
hereinafter mentioned. 

VI. That until further order, all acts, deeds, matters 
and things heretofore accustomed to be done in the 
execution of the office of Clerk of the Custodies, as to 
the several matters following, be done by the Com- 
missioners in Lunacy ; that is to say — 

1. Bonds and recognizances of committees and their 
sureties, and the vacating and delivering up the same ; 

2, The bill for the grant of the custody, and for the 
revocation thereof; 

3, Summoning committees and sureties to account ; 

4. Filing and copying committees' accounts^ and cer- 
tifying the same. 

Vn. That until further order, the Clerks of the 
Commissioners take and receive, for the business so 
done under the foregoing Order« the like fees to those 
heretofore received in the office of Clerk of the Cus- 
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todies for the like business, such fees to be accounted 
for as hereinafter mentioned. 

VIII. That until further order, all other acts, deeds, 
matters and things heretofore accustomed to be done in 
the execution of the office of Clerk of the Custodies, be 
(so far as according to the practice for the time being 
in limacy the same shall be necessary to be performed) 
done by the Secretary of Lunatics ; and the Secretary 
of Lunatics is to take and receive, for the business so 
done, the like fees to those heretofore received in the 
office of Clerk of the Custodies for the like business, 
such fees to be accounted for as hereinafter mentioned. 

IX. That the matter of each lunacy be, for the pur- 
pose of the inquiries hereby authorized, considered as 
referred to the Commissioners in Lunacy from the date 
of the Inquisition. 

X. That where any person has been or may be found 
lunatic under any commission, the Commissioner do, 
from time to time, and without any Special Order in 
such matter, inquire and report who is or are the heir 
or heirs-at-law and next of kin of the lunatic, and the 
person or persons who would be entitled to his estate 
or to shares thereof under the statutes for the distribu- 
tion of intestates' estates, in case he were, at the date 
of such inquiry, dead intestate, to whom due notice of 
attending the Commissioner is to be given ; and also 
inquire and report what is the situation of the lunatic 
and the nature of the lunacy, and who is or are the 
most fit and proper person or persons to be appointed 
the Committee or Committees of the person and estate 
of the lunatic, and of what the fortune of the lunatic 
did, at the time from which he shall have been found 
lunatic, consist, and of what it consists at the time 
of such inquiry, and what is the amount of income 
arising therefrom, and in what manner, and at what 
expense, and by whom and where the lunatic has been 
maintained, and whether anything, and what is due, and 
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to whom, in respect of such past maintenance, and to 
whom, and out of what fund the same ought to be paid, 
and what is fit and proper to be allowed for the main- 
tenance and support of the lunatic for the time past 
and to come, regard being had to the circumstances and 
estate of the lunatic, and from what time such allow- 
ance should commence. 

XI. That the Commissioner be at liberty imme- 
diately af^er inquisition, and without any Special Order 
in the matter, to make inquiry, and to report, whenever 
it shall seem necessary, upon the provisional care and 
management of the lunatic, and his property, and as to 
maintenance, until committees or a committee be ap- 
pointed. 

XII. That the Commissioner be at liberty, by cer- 
tificate under his hand, and without any Special Order 
for that purpose, to enlarge from time to time the 
period within which any person approved of as com- 
mittee of the estate of any lunatic ought to complete 
his security. 

XIII. That the Commissioner be at liberty, without 
Special Order, to receive any proposal or conduct any 
inquiry as to the managing, setting or letting the estate 
or otherwise respecting the person or property of any 
lunatic, and may report thereon as he shall see fit ; but 
such report shall be submitted for confirmation, as is 
now done with respect to such reports when made upon 
special reference. 

XIV. That it shall not be necessary for the com- 
mittee, or the legal personal representatives of the 
committee, to obtain a Special Order in the matter for 
the taking and passing from time to time his or their 
accounts, but such committee or his legal personal 
representatives, as the case may be, do from time to 
time, without any Special Order in the lunacy for that 
purpose, attend before the Commissioner, and have an 
account of his or their receipts and payments for and 
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A. 
ACTION, 

OJ debt or covenant. 

Effect of, against heir, and mode of pleading to, 1 Will. 4, 
c. 47, ss. 6, 7..223. 

Will lie against devisee as well as heir, Ibid. s. 8. .223. 

fieir-at-Iaw liable to, though he may have sold the pro- 
perty before action brought, Ibid, s. 6. .223. 

ACCOUNTS. 

Mode of rendering, in Master*s office, 1, 295. 
Copied into schedules and annexed to report only, to be 
charged 6(2. per folio, 2, n. 

Preliminary. 

After appearance Court may order preliminary amounts to 

be taken before the Master, 94, 343. 
Will be ordered, if proper, though cause set down for 

hearing, 95, n. 
Order for taking, may be obtained as well by petition as 

on motion, 95, n. 
Q. if order for, will be made where any of defendants are 

out of the jurisdiction, 95, n. 

ADMirrANCE— see tit. " Copyhold." 
ADVANCING C AUSE-sec tit " Cause." 

AFFIDAVITS. 

On considering decree. Master to state whether affidavits to be 
received in proof, 2, 292. 

And if he do not, they cannot be afteiwards received except 
by consent, 2,n. 

Previously read in Court may be used before the Master, 2, 
296. 

Cannot be used before Master after witnesses have been exa- 
mined vivd voce, 2, n. 

In support of state of facts may be referred for scandal, but not 
for impertinence, 2, n. 
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AFFIDAVITS— continued. 

In reply Dot to be read before the Master, except, &c., 3, 296« 
Used in Master's office, ought to be regularly filed, 2, n. 
Of prisoners to be taken by warden or gaoler, 1 Will. 4, c. 36, 
rule 20.. 155. 

AGREEMENTS. 

By guardians of infants, or committees of lanatics, may be made 
on petition, 1 Will. 4, c. 65, s. 26. .275. 



AMENDMENT OF BILLS— see tit. " Bills. 
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ANNUITIES. 

Times for payment of, to be specified in orders directing their 
payment, 3, 316. 

ANSWER. 

Not necessary to any statement or charge in bill, unless 

defendant is specially interrogated to it, 3, 362. 
Nor to any interrogatoiy which may be demurred to, 4, 

368. 
Of prisoner to be taken by warden or gaoler, 1 Will. 4, 

c. 36, rule 20.. 155. 
May be put in by plaintiff for defendant in contempt who 

refuses to answer after notice, 1 Will. 4, c. 36, rule 11 . . 

147. 
On sheriiF's return of non est inventui to an attachment 

for not answering, plaintiff entitled to writ of sequestra- 
tion, 18, 138,360. 
What affidavit will be required, 139, n. 

Dedimus for. 

May be sued out without order, 4, 308. 
Mode of suing out, 4, 308. 

If defendant demur and answer, he must sue oat a special 
dedimus, 4, n. 

Exceptions to. 

Must be delivered within two months, 5, 282. 

When time for filing, begins to run, 5, n. 

For insufficiency, if not submitted to within eight days, 
plaintiff may refer answer for insufficiency, 5, 282. 

Intervals of vacation not to be reckoned, 5, 303, 6, n.. 

As to the service of order for referring answer for insuffi- 
ciency, 5, 6, n. 

Within what time to be proceeded upon after second or 
third answer, 6, 300. 

When submitted to, when taken to a first answer, defend- 
ant allowed four weeks to put in further answer, 7, 311, 
363. 
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ANSWER, Exceptions to — continued. 

Will not fail on accoant of not following literally the words 
of the interrogatory, 6, n. 

Costs of, and how to be borne, to be certified by the Master, 
7,311. 

From what time answer to be deemed safiicient, or insuffi- 
cient, after exceptions, 8, 283. 

Course of proceeding, where third answer reported insuffi- 
cient, 8, 283. 

Further answer may be put in pending exceptions to first 
answer, 8, n. 

For scandal or impertinence, form of, and proceedings be- 
fore the Master, 9, 10, 283, 312. 

Time for answering. 

Defendant after appearance allowed eight weeks to answer 

original or supplemental bill, or bill of revivor, and five 

weeks to answer amended bill, 11, 308, 363. 
No more time allowed in country than in town causes, 11, 

363. 
After expiration of time allowed, plaintiff may file a note, 

13, 364.: 
Effect of such note, 13, 364. 
Interval between the day fixed for appearace and that on 

which appearance entered not reckoned, 14, 309. 
Secus as to interval where security for costs given, 14, 309. 
Where plaintiff amends, without requiring further answer, 

defendant allowed eight days to consider whether he will 

answer, 14, 309. 
What time allowed when defendant submits to answer ex- 
ceptions to first answer, 7, 311. 
Master to fix time for further answer, where he finds 

answer insufficient, 6, 282, 311. 
Applications for time to answer to be determined by the 

Master, 15, 169, 312. 
Upon what condition Master to grant further time, 15, 312. 
See tit. '* Defendants.'' 

APPEARANCE. 

No order for messenger or serjeant-at-arms to compel appear- 
ance, 16, 360. 

If not entered within eight days, plaintiff may apply for leave 
to enter, 16, 360. 

When special appearance may be entered by defendant, and 
consequence of, 17, 366. 

Mode of proceeding for taking |bill pro confetso where appear- 
ance not entered, 1 Will 4, c. 36, s. 3. .130. 

May be put in for defendant having privilege of parliament, on 
return of sequestration. Ibid, s. 12 . . 136. 

t2 
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APPOINTMENTS. 

For portions or just debts not to be affected by 1 Will. 4, c. 47 . . 

222. 
Illusory, to be valid in equity, 1 Will. 4, c. 46, s. 1 ..219. 
See tit. •* Illusory Appointmbnt." 

ASSETS. 

Where Master makes a separate report of debts and legacies, 

he may certify as to the assets, 99, 297. 
Traders' estates deemed assets to be administered ia Courts of 

Equity, 1 Will. 4, c. 47, s. 9. .223. 
Now extended to all persons, 3 & 4 Will. 4, c. 104. .224, n. 

ATfACHMENT. 

No attachment to be issued for compelling obedience to^any 
process, order, or decree of the Court, 17, 360. 

On return to, of non est inventus for not answering, plaintiff en- 
titled to writ of sequestration, 18, 360. 

What affidavit required where bill taken pro confeno, 1 Will. 4, 
c. 36, s. 15, rule I . . 138, 139, n. 

ATTAINDER. 

Lands, &c. vested in any trustee or mortgagee not to be es- 
cheated by his attainder, 4 & 5 Will. 4, c. 23, s. 3. .262. 

ATTORN E Y. 

By whom and in what manner attorneys may be appointed 
for femes covert, infants, and lunatics, 1 Will. 4, c. 65, ss. 3, 
4 and 5.. 268, 269. 
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BANK OF ENGLAND. 

What officer of, to make transfers, 1 Will. 4, c. 60, 8.32.. 
260. 

BILL. 

Amendment of. 

Plaintiff entitled to one order for, after answer, before 
replication. 18, 300. 

Application for further order to amend, how to be sup- 
ported, 19, n. 

Every such order to be obtained within six weeks after 
answers deemed sufficient, 19, 300. 

And to contain an undertaking by plaintiff to ameod 
within three weeks, 21, 284. 
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BILL, Amendment of— rontinW. 

Master has no jurisdiction after the six weeks have ex- 
pired, 20, n. 

Plaintiff may obtain order for defendant to answer amend- 
ment, and exceptions to answer at same time, 18, n. 

Where exceptions taken to answer, plaintiff should move 
specifically for leave to amend, 21, n. 

Defendants out of the jurisdiction not to be considered, 

20. n. 

Jurisdiction of the Court to make orders of course to 
amend not taken away by 3 & 4 Will. 4, c. 94. . 19, n. 

Orders for amending clerical errors, &c. may be obtained 
without notice, 20, 301, 23, n. 

So also orders to amend before answer, 21, n. 

Effect of undertaking to amend on allowance of demurrer, 

21, n. 

Acceptance b^ defendant of 20<. costs a waiver of his 
right to object that plaintiff has not called for office 
copy, 22, n. 

Where order of course obtained, and a new engrossment 
required, no further order necessary, 22, n. 

Order for, where no further answer required, should con- 
tain a recital to that effect, 22, n. 

Application for leave to amend without prejudice to in- 
junction to be made to the Master when, 22, n. 

Order for, obtained in violation of general order, to 
be treated as a nullity, 21, n. 

Order for, after replication, how to be obtained, 22, 284, 
312. 

Further order of course may be obtained, when, 24, n. 

What information to be given to the Court, 25, n. 

As to orders to amend, by adding paities, 23, 24, n. 

Plaintiff not allowed to withdraw replication and amend, 
so as to vary the case, after plea allowed, 24, n. 

In Injunction causes. 

Order of course to amend in injunction causes may be 

obtained without prejudice to injunction, 25, 342. 
And such order may be made by the Court, 24, n. 
When plaintiff may move for injunction on affidavit of 

truth of amendments, 25, n. 
Plaintiff may amend, for the purpose of taking bill pro 

confessOf without affecting his process of contempt, when, 

1 Will. 4, c. 36, rule 10.. 147. 

Dismissal of. 

When defendant entitled to move to dismiss, 26, 301. 
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BILL, Dismissal of — continued. 

Undertaking to be given by plaintiff on motion for, 26, 

301. 
When intervals of vacation to be reckoned, 26, n. 
Plaintiff not to be relieved on failure of his undertaking 

unless in case of accident, 27, n. 
Effect of plaintiff's undertaking to speed, 29, 302. 
Effect of such undertaking where plaintiff does not require 

a commission, 27, 29, n. 
Where replication filed by plaintiff after notice to dismiss, 

he must pay the costs of the motion, 28, n. 
Order for, cannot be obtained, when, 28, n. 
Order for, may be obtained, when after replication, 29, 

302. 
Where plaintiff replies, after notice to dismiss, and the 

motion is not made, the case is governed by the old 

practice, 30, n. 
Order for, cannot be obtained where defendant permits 

plaintiff to sue out commission, or file interrogatories, 

though after the time, 31, n. 
Order for, not to be obtained till after the time allowed 

for amendment, 31, 314. 
Order for, of course, after expiration of time granted for 

amendment, 32, n. 
Motion for, as well as to discharge order to amend, when 

not multifarious, 32, n. 
Order for, will not be made, where delay can be ac- 
counted for, 32, n. 

Interrogatories to. 

When defendant not bound to answer, 33, 362. 

Form of, 33, 363. 

What interrogatories not to be inserted in office copy bill^ 

33, 363. 
To be specified at foot of bill, 34, 363. 

Marking of. 

How to be maiked, 34, 331, 374. 

Taking pro confesso. 

Court may order bill to be taken pro confesso on defend- 
ant's neglecting to appear, or evading service of sub- 
poena, 1 Will. 4, c. 36, S.3..131, 132. 

Affidavit and notice required previous to obtaining order» 
131, 132. 

Where delay caused by plaintiff, Court will not male the 
order, 132, n. 



INDEX. 387 

BILL, Taking pro confesso'^ continued. 

Where defendant's residence was at an hotel, what notice 
required, 132, n. 

Decree on taking bill pro eonfesso may be taken subse- 
quently, 132, n. 

Course of proceeding for taking bill pro eonfesso, where 
defendant absconds, 133, n. 

The like against a corporation, 133, n. 

Bill may be taken pro eonfesso against the Attorney- 
General, 133, n. 

If answer insufficient, or no answer be put in to amended 
bill, plaintiff may obtain a decree pro eonfesso, 133, n. 

When bill will be taken pro eonfesso on derendant's being 
brought up on habeas corpus, and refusing to answer, 
1 Will.4, c.36, rule2..140. 

Defendant must be brought up again after counsel and 
solicitor have been assigned to him, 140, n. 

Bill may be taken pro eunfesso where subpoena has been 
served out of jurisdiction, 140, n. 

Course of proceeding where defendant in contempt for 
want of answer and in custody, 141, n. 

From what time order for, takes effect, 142, n. 

Court will not permit answer to be filed after order for 
taking bill pro eonfesso, 142, n. 

Order for, will be made, where defendant refuses to pro- 
ceed with reference for assigning a solicitor, 142, n. 

Mode of proceeding where defendant confined for a mis- 
demeanor, 1 Will. 4, c. 36, mle 4.. 142. 

When bill may be taken pro eonfesso where defendant in 
contempt and in custody for not appearing or not an- 
swering, Ibid» rule 13 . . 149. 

Of revivor. 

When plaintiff to be entitled to order to revive, 34, 307. 
Course of proceeding where attachment .issued for want 

of appearance, and defendant cannot be found, 35, 

307. 

Of revivor and stipplement. 

Pleadings in original suit not to be stated in, 35, 371. 

Service of. 

In what cases permitted, 36, 364. 

Memorandum of, to be entered by plaintiff in the Six 

Clerks' Office, 37, 364. 
Effect of, and course of proceeding for defendant, 37, 38, 

366. 

See tit. " Defendant." 
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BONDS. 

ActioDS upon, may be maiotained against devisees as well as 

heirs, 1 Will. 4, c. 47. s. 3. .222. 
And if DO heir, against devisee solely. Ibid, s. 4. 

BOND CREDITORS. 

Not afiected by wills, limitations, &c. of obligors, 1 Will. 4, c 
47, s. 2.. 221. 

BOOKS, PAPERS, &c. 

Production of. 

Master may determine what books, &c. shall be produced, 

and when, and for how long they shall be left in his 

office, 77, 294, 295. 
And this, although the order or decree directs all books, 

&c. to be produced, 77, n. 
When inspection of them only shall be ordered, 77, 

296. 
The common direction that a party shall produce all books, 

&c. entitles the Master to require them to be left, 

77, n. 

Delivery or Deposit of. 

Where persons in custody for contempt in not delivering 
or depositing hooka, papers, &c., sequestrators may 
seize them, 1 Will. 4, c. 36, rule 16. . 153. 

C. 

CAUSES. 

Solicitor to certify to registrar where any cause set down before 

Lord Chancellor is afterwards set down before Master of the 

Rolls, and vice versd, 38, 290. 
Also where any cause is abated or compromised, 38,290. 
Solicitor to be allowed a fee of 6s. 8^. for so certifying, 38, 

290. 
Particulars of proceedings in, to be furnished by clerk in court 

at the request of any person, 39, 291. 
And by the Master to the Court, 76, 294. 
How to be set down, if bill marked Lord Chancellor, and how 

if bill marked Master of the Rolls, 39, 334, 336. 
How to be set down before the Vice Chancellor, 374. 
Interlocutory proceedings in, to be heard by the judge before 

whom the cause is appointed to be heara* 39, 337, 338, 

39, n. 40, n. 
Order obtained for setting down in wrong branch of the Court 

cannot be treated as a nullity, 40, n. 
When applications for special orders may be made to any 

judge of the Court, 41, 339. 
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CAV&TS—amtintied. 

Within what lime to be set down by plRiDliff, 41, 302. 

Ma; be >et dawn id the cause-book of the aanie teim ia which 

poblicatioD bas paiaed, 41, n. 
Majbewt down u well oot of term ttia term, 41,304. 
Adva„civgof. 

May be advanced On application either or plaintiff or de- 
fendant, 41, n. 
Lord Chancellor cannot alter an order made for that pur- 
pose by the Master of (he Rolls, 43, n. 
Hay be advanced, although suit pending in another Court 

for the same matter, 42, d. 
Motion to set down cause as a shoitcanae, if opposed, will 

be refuted, 43, n, 
Sieus, if opposition only for delay, 43, n. 
How costs of sucb a motioa provided for, 43, n. 
A party applying to have a foreclosure cauee advanced 

■nuit pay the coats of the application, 43, n. 
May beadvaoced for the purpose of takioelHU j>mcon/tiM, 
150, n. 

CHAN CELLO E. 

May direct causes, &c. depending before the Master of the 
Rolls to be beard and delerniined by the I^ord Chancellor 
and one of the Vice Chaucellars, and vice v^id, 1S8. 

May reverse, &c. orders of the Court of Eichequer, 199. 

CHARITY. 

1 Will. 4, c. 60, to extend to petitions in cases of charity or 

friendly societies, 253. 
Couil may appoint new trustees of charities, 1 Will. 4, 0. 60, 

s, 23.. 256 



dings in causes at the request of 
any person, ;}», 'Oil. 
Applying for commissioners' names to lake answer, though not 
instructed, considered as acting for defendant, whire he was 
clerk in court for both parties, 43, n. 



COMMISSION. 



When order for, to be obtained and served, it rep 

filed without notice to diimiss, 43, 303. 
When to be returnable, 43, 303. 
Construction of words " second term then next foil 
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COMMISSION, to examine Witnesses — continued. 

Order for may be obtained by defendant for purpose of 

enlarging publication, 43, n. 
If order for not obtained by plaintiff, defendant may obtaiD 

it, 44, 302. 
When returnable, if obtained by defendant, 44, 302. 
May be executed in term time^ when, 44, 303. 

COMMITTEE. 

Of lunatic, when to be named in orders for making traasf(Br» 
under 1 Will. 4, c. 60.. 259. 

CONTEMPT. 

I&xK}t answering, sequestration for may now be obtained instead 

of attachment, 18, 138, 361. 
Defendant in custody for, when to be brought before the Court, 

1 Will.4, c.36, rule5..143. 
Costs of, when to be paid for prisoners. Ibid, rule 7 . . 146. 
Order for payment of costs will not be made on applicatioD of 

plaintif}, 146, n. 
Defendant in contempt and in custody for not appearing or 

not answering, when bill to be taken pro confesso, 1 Will.4, 

c.36, rule 13 .. 149. 
Party in contempt is entitled to be heard, to show proceedings 

irregular, 150, n. 
In what cases prisoners confined for, may be discharged on their 

application, 1 Will. 4, c. 36, rule 17 . . 153. 
When Court may compulsorily discharge prisoners confined 

for. Ibid, rule 13 . . 154. 
Prisoners confined for any contempt may be discharged, except 

as to the costs, 2 Will. 4, c.58 . . 158. 

CONSTRUCTION. 

General construction of orders, 1 19, et seq, 

CONVEYANCE. 

Mode of proceeding where Master directed to settle conveyance 

if the parties differ, 45, 303. 
Costs of settling, how to be borne, 45, 304. 
When infant heir a party, the words '* if the parties differ," 

omitted in order, 45, n# 

CONVICTION. 

Land vested in any trustee or mortgagee not to be forfeited by 
reason of his conviction, 5 Will. 4, c. 23, s. 3 . . 262. 

COPYHOLDS. 

Infants, feme coverts and lunatics may be admitted to, by whom. 



COPYHOLDS— eoininued. 

1 Will. 4, c. 65, 1.3..S6B. Seetit."lNr 



Where do account, &c. prayed against & party, and plaia- 
tiff requires such parly lo appear aud anawer, ibe costs 
10 be paid b; plaintitf, 46, 366. 

For lepaiale answer put in by the Stuce solicitor, how to 
be dealt wLlh, 46, 287. 

Ofeiceplions to answer for iniufficieucy, hav to be dealt 
wilb, 46, 287, 311. 

Of JDSufficieDcy of third answer, defendant to pay, in addi- 
tion (o the 41, allowed, such further casta as Court may 
direct, 47, 283. 
On apptal or tbA earing. 

Deposit for, increased lo 201., to be paid with further taxed 
com. 47, 290. 

Under special circumslancei deposit oidered to be relumed, 
though appeal dismissed, 47, n. 
Ai (II bUli. 

Occuioned to defendant by amendment of bill, haw to be 
proiided for, 47, 48, 28& 

Such costs will nol be ordered to be wd on motion, if 
: ot counsel, 48, n. 



made under the advice 
sine biitig adjourned. 
Costs of the day to be 101. unless otherwise ordered, 4 



Of emmael. 

Master may allow (he costs of two counsel at the bearing, 
though both juniois, 49, 288. 
0/enditcTi. 

To be allowed for eslablishing (heir debts before the l^"'" 
49,370. 
Of (Ac day. 

lOJ. to be paid wherever a cause is ordered la be ac 
on payment of costs of the day, 48, 289. 
O/dfrnarrtT. 

V/hui costs to be paid when demuirei: allawed, 52 
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COSTS, of Demurrer—conttnued. 

What when demurrer overruled, 52, 288. 

What, when demurrer allowed, and plaintiff has leave to 

amend, 52, n. 
What where demurrer ore tenut is allowed, but demurrer 

on record overruled, 53, n. 
To be paid by witness on overruling a demurrer filed by 

him, 52, n. 

Of exceptions to reports^ Sfc. 

Deposit for, to be increased to lOf.. .49, 290.* 
What further costs to be allowed, and how deposit and fur- 
ther costs to be dealt with, 49, 290. 
Order as to where one general exception and the report 
held to be right in part and wrong in part, 49, n., 
50, n. 

On proceedings before the Master, 

Ex parte, how to be paid, 50, 293. 

Proceedings not to be reviewcSd till paid, 50, 293. 

Master may order payment of such costs, or costs occa- 
sioned by non-attendance by solicitor or clerk in court 
personally, 50, 293. 

Of reviewing proceedings before Master to be in his discre- 
tion, 51, 296. 

On reference for scandal or impertinence. Master to tax 
the costs, and direct by whom they shall be paid, 51, 
312. 

Such costs not to be taxed till after four days from filing 
of the report, 51,312. 

And cannot be taxed without further order where report 
excepted to, 51, n. 

Kelative to3 ^ 4 Will. 4, c.94, or the orders of December, 
1833, to be in the discretion of the Master, 51, 52, 315. 

How such costs recoverable, 52, 313. 

As to pleas. 

How to be paid on allowance of plea, 52, 288. 
How on plea being overruled, 52, 288. 
Must be paid by plaintiff if he sets down plea, though he 
afterwards takes it out of the paper, and amends his bill, 
52, n. 

Recovery of. 

Writs oif.fa. or elegit maybe sued out at the expiration 

of one month after any order for payment of costs has 

been passed and entered, 117, 844. 
How^t. fa, and elegit to be marked and issued, 117, 344. 
Forms of, and bow to be indorsed, 117, 118, 345. 
On return o( Ji, fa„ writ of veiiditumi exponas maybe 

issued, when, 117, 345. 



COSTS, Becovery ot—emtinutd. 

Fee* allowed on iBsuiiig^./a.,iKndtii 



StcurityfoT. 

To b« given by pIsiDtifT oat of jurisdiction increued to 

1001. in all cases where ancb security reauired, S3, n. 
Must be given by pIsJDlilT, a peer, out of tbe JDiisdictian, 

53.11. 
And by officer io ihe king's service, wheo, S3, d. 
To be givea by delendant to a bill of interpleader wbo i* 

out of tbe jurisdictioD, 53. D. 
Cannot be required from frocktin ami on sccaant of pe- 

verly, 53. n, 
Sfciii as lo relator in charity cases, 53, □. 
When not givea, bow dereadant to proceed, 53, n. 
FeraooB propoied as sureties must be wlvenl, 64, n. 
Bui plauliff may pay I20f. into court in lieu of giving SDch 

seouiily, 5*. n. 
Taxation of. 

Haw proceeded with where Master directed to tax costs in 

case parlies dilTer, 54, 303. 

COVENANTS. 

Actions for, miy be maintained against devisees, 1 Will. 4, 

c.47. B.3. .222. 
If no heir, agaiost devisees solely, mi. s. 4. .223. 
Heir liable for. though he sell the eMste, IhiA. •. 6 . . 223. 
Heir may plead nti. per dtttml. IMd. s. 7 . .223. 

COURT OF CHANCERY. 

Poxers given to, bj 1 Will. 4, c. 36, to be exercised by the Lord 

Chancellor, &c. 167. 
Lord Chancellor, &c. alone to make orders for discharge of 



prisoners on repar 



:of warden of the Fleet, IS7. 



May sumraaiily restrain Bank of England, &c. from permitdng 
transferofstock, S Vict. c.S, s. 4.. 166. 

COURTS OF EQUITY OF LIMITED JURISDICTION. 

Proceedings in. under 1 Will. 4, c.36, for talung bill yro ton- 
Jim, not to be effectual antcss, &c. 135. 

CREDITORS. 

F.itablishing ilmple contract debts before the Muter en 
interest at 4 per ceoL 55, 370. 
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CREDITORS— continued. 

From what time such interest is to be calculated, and subject to 

what claims, 55, 370. 
Entitled also to costs of establishing their debts, 55, 370. 
How far this order to be deemed retrospective, 55, n. 



D. 
DEBTS. 

Payment of, out of real estate. 

All wills, &c. to be deemed fraudulent as against per- 

sons holding any bond, covenant, or other specisilty, 

1 Will.4,c. 47.S.2..221. 
Actions for specialty debts may be maintained against 

devisees, 1 Will. 4, c. 47, s. 3 . .222. 
Lands of traders to be deemed assets for payment of all 

their debts, 1 Will. 4, c. 47, s. 9. .223. 
So of all other persons, 4 Will. 4, c. 104. .224, n. 
A devise, or charge for payment of debts, takes the case 

out of the statutes. .222, n. 
Secus, if the devise does not provide for the payment in a 

practicable manner. .222, n. 
Remedy of simple contract creditors where estate so de- 
vised is exhausted by specialty creditors. .222, n. 
In proceedings for recovering of, by or against infants, 

parol not to demur, 1 Will 4, c. 47, s. 10. .225. 

DECREES, OR DECRETAL OR OTHER ORDERS. 

To be absolute in first instance, where defendant makes 

default at the hearing . . 56, 370. 
For an account of personalty, to contain what directions. . 

58, 370. 
Clerical mistakes, &c. may be corrected before enrolment 

on petition. .58, 291. 
New directions cannot be inserted in, by an order on peti- 
tion.. 58, n. 
Evident omissions in, may be supplied by an independent 

order.. 59, n. 
Application to stay proceedings upon, when appealed from, 

to be made to what judge. .59, 291. 
For referring any matter to the Master, may be prosecuted 

by any party interested, when. .59, 292, 293. 
On bills taken pro confesso, to be served on defendant, if 

he return within seven years, or if he die within sach 

period, on his heir, 1 Will. 4, c. 36, s. 5. . 134. 
Not to affect persons beyond seas, unless in England, 

within what time, s. 9 . • 135. 
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DECREES, kc^^conUnued. 

Enforcing of. 

No execution or attachment to be issued for enforcing, 
59, 361. 

How to be enforced. .59, 361. 

Kequiring any party to do an act, to contain what state- 
ment and indorsement. .60, 361. 

Ordering delivery of possession, when party entitled to 
writ of assistance . . 60, 362. 

May be enforced by and against parties not parties to the 
cause, when. .61, 362. 

Forms of. 

Not to contain recitals of bills, answers, &c. . .61, 314. 
See settled forms of. Appendix . . 323. 

Entry of 

Within what time and how to be entered. .61 , 318. 
Order may be obtained for entering nunc pro tunc, when, 
61, n. 

DEED. 

Persons in custody for not executing deed, &c.. Court may 
order Master to execute same, 1 Will. 4, c. 36, rule 15.. 
151. 

DEFENDANT. 

Departing the realm or evading service of subpoena, Court may 
order bill to be taken pro confesso against, 1 Will. 4, c. 36, 
s. 3..130. 131. 

Course of proceeding for obtaining such order. . 130, 131. 

Defendant s property may be sequestrated, and plaintiff 's de- 
mand satisiiea out of it. . 130, 131. 

But plaintii!' to give security for its restitution, in what manner, 
131. 

Returning to England within seven years after decree pro- 
nounced, to be served with a copy, 1 Will. 4, c. 36, s. 5. . 
134. 

Refusing to appear after fourteen days' notice in writing, when 
brought up on habeas corpus, Court may appoint clerk in 
court, s. 11.. 136. 

How fourteen days to be reckoned. .136, n. 

Having privilege of parliament, and neglecting to appeal on 
return of Bsquestration, Court may appoint clerk in court, 
8. 12.. 136. 

Neglecting to put in answer to bill of discovery after having 
appeared, &c., bill may be taken pro confesso, s. 13. .137. 

In custody for contempt, when to be brought before the Court, 
1 Will. 4, c. 36, rule 6.. 144. 

If not brought before the Court, to be discharged, rule 5. . 144. 
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DEFENDANT— continued. 

Allowed to remain in custody when unable to be removed from 

illness.. 144, ii. 
Cannot be detained by any new process after expiration of the 

time limited. . 144, n. 
Unable to put in answer from poverty, solicitor will be assigned 

to him, 1 Will. 4, c. 36, rule 6. 145. .rule 7, 146. 
Refusing to proceed with reference to inquire, into alleged 

poverty, bill will be taken pro eanfesso,. 145, n. 
What other directions may be comprised in order for such 

reference.. 145, n. 
When plaintiff may put in answer for, 1 Will. 4, c. 36, rule 

11. .148. 
May be ordered to remain in custody, when, Ibid, rule 12.. 

148. 
Not compellable to take office copy of bill, when. Ibid, rule 14, 

150. 
When entitled to be served with notice to attend the Master, 

though in contempt. . 150, n. 
See title " Contempt." 

DEMURRER. 

Special dedimus for, when necessary .. 62, n. 

Twelve days allowed for demurring. .62, 308. 

To prevent common injunction, or order to revive, must be 
filed in eight days, 62. 

When time for begins to run when bill referred for scandal 
or impertinence . . 62, n. 

Vacation not to be reckoned. .62, n. 

May be filed after the expiration of the twelve days, 
when.. 62, n. 

Allowed for want of parties, plaintiff may appeal, though 
he undertake to amend . .62, n. 

Plaintiff may serve a notice of motion pending a demurrer, 
62, n. 

Petition for arguing demurrer, must state how bill, or infor- 
mation, marked . . 63, 334. 

On demurrer to the whole bill beiog ovenuled, plaintiff 
may file his note according to the twenty-first order of 
1841, when.. 63, 367. 

Within what time demurrer to the whole bill, or to part 
of the bill held sufficient, unless set down for argument, 
64, 368. 

Not to be held bad because it does not cover all parts 
of the bill liable to demurrer, nor because the defend- 
ant may have answered some of the matter referred to, 
64, 368. 



DEMURREE— CDfliiaiitd. 

Parat. 

In proceedings bjr or agaiost iafaDti, the uroI nol to 

demur, 1 Will. 4, c. 47, 1. 10.. 225. 
DiffireDce Ironi giving & daj— eipluiatioa or..22S to 
329, D. 

DEPOSIT. 

OoeicepliODs to Mailer's report, iDcreaaed to 101... 42, 290. 
On pelilioD of appeal, orrebeacing, iocieaiedlo 30f . . . 47, 290. 
Howdealt <iilb^jibeCaiut..47, a., 49, n. 
Vide tide " Coai».'' 
DEVISE. 

Eataiea Tested in irasleei bj devise may be sold under aider o( 
the Court, iriihout making penoos beneficially iDlereited 
parlies to tbe lait. .89, 330, n. 
DEVISEE. 

Actions may be maintained against, for specially debl5> 1 Will. 

4,c.47,».3..222. 
If nobeir, agaiogl devisee aolely, Ibid,a. 4.. 322. 
To be liable, outwithsMnding lands devited to tbem be aliened 

before action brougbt, Ibid. i. 8. .223. 
Of mortgagee may be oideted to convey, ia what coses, 1 & 3 
Vict. c. 69.-264. 

See title " Debts," " Lhhtatiohs," " MoKTOioii." 

DISCOVERY. 

Costs of bill of, in the discietion of tbe Court. .65, 369. 

In wbat matiDer aiuwer to crass bill may be retd and used. 



DISTRINGAS. 

Writ of, formerly issued by Court of Exchequer, t 

by Couil of ChSDixry, S VIcU c. 5, s. 5. . 187. 
General orders relating to, 377. 

DIVIDENDS. 

Times for payment of, to be specified, in orden, 1 
length . .65, 316. 



ELECTION. 

Within what time defeadant is enliited to his 
65, 341. 
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ELECTION— cwitinued. 

How order for, to be obtained. .66, 341. 

Order for, to be discharged on the merits coDfessed in answer, 

66, 342. 
Cases of, in equity, not included in 1 Will. 4, c. 60. .253. 

ELEGIT, WRIT OF. 

When to be issued for recovery of money or costs . . 344. 
How to be marked and issued. .344. 
Form of, and how to be indorsed. .345. 
Fees allowed on issuing. .346. 

ESCHEAT. 

Lands not to be subject to , on account of attainder, or convic- 
tion of trustee or mortgagee, 4 & 5 Will. 4, c. 23, ss. 3 and 4 
..262. 

EXAMINERS. 

Who examine in chief may cross examine. .67, 287. 

May administer the oaths, and take the affirmations, &C...67, 

173. 
To take the depositions in the first person. .67, 173. 

EXCEPTIONS TO ANSWERS-see title " Answers." 
EXCEPTIONS TO REPORTS-see title " Reports." 

EXCHEQUER, COURT OF. 

Power, authority and jurisdiction of, as a Court of equity, 
transferred to the Court of Chancery, 5 Vict. c. 5, s. 1 . . 
184. 

Suits and matters depending in, transferred to the Court of 
Chancery, which shall direct how future proceedings shall be 
carried on, Ibid, s. 2 . . 184. 

Lord Chancellor may make such general orders as may be 
necessary by reason of such transfer, Ibid, s. 3 . .185. 

General order for appointing clerks in court in, transferred 
suits, and as to taxing costs. . 1 85, n. 

Stocks, &c. vested in accountant-general of the Court of Ex- 
chequer, to become vested in accountant-general of the Court 
of Chancery, and subject to the orders of that Court, 5 Viet* 
c. 5, s. 7.. 188. 
How stocks to be entered in the books of the accountant- 
general, and of the report office of the Court of Chancery, 
Ibid. S.9..190. 

Money directed by any Act, &c. to be paid to accountan^> 
general of, to become payable to credit of accountant-general 
of the Court of Chancery, Ibid. s. 1 3 . . 192. 



To be deemed Uniteea of andisposed of lenduei, 1 Will. 4, 

c. 40, 1.1. ,217. 
Rights of, not (o b« affected, ia nhal cues, lUd. i. 2 . .218. 

EXHIBITS. 

May be proved by affidavits at the heariog, nhsD, 67, 3fi9. 

EX PARTE. 

Master may proceed ei paru, when, 74, 3S3. 



FEE— see title " Lipe Estste." 

FEES. 



May be altered by Lord Cbaocellor, &c. s 



if appearaoce, Lord Cfaancelioi may appaiat allor- 
oey, Ibid. i.b.. 269. 
Od admillance of, fines to be enforced, Jfti<j. s. G.. 269. 

No forfeiiure to be incurred by, for want of appearance, Ibid. 



271. 

FIERI FACIAS, WRIT OF. 

When to be issued for recovery of niDBay or costs, 344. 

Hon to be marked sod issued, 344. 

Form of, and bow to be iodoised, 345. 

On return of writ of, iKiiiIiiiciti txpaiiai may be iuued. 

Fees alloned on issuing, 346. 
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FINES. 

Where persona in custody for not levying fines, Coort may 

order Master to levy same, 1 Will. 4, c. 36, rule 15.. 151. 
For renewals of leases by infants, femes covert, and lunatics, 

how to be paid and disposed of, 1 Will. 4, c. 65, ss. 20, 21 . . 

273. 

FLEET PRISON. 

Masters to visit four times a year and examine prisoners, 1 Will. 

4, c. 36, rule 7.. 146. 
Warden of, to keep register of persons committed for contempt, 
1 WUl. 4, c. 36, s. 2.. 129. 

FORECLOSURE. 

Suits of, may be advanced for hearing, 42, 342. 
In decrees for, infant allowed a day to show cause, 229 n. See 
tit. " Inpant." 

FORFEITURE. 

Of copyhold estates not incurred by infant, &c. for not appear- 
ing, 1 WUl. 4, c. 65, s. 9. .269. 

FRAUDS 

On creditors^ by wills, &c. I Will. 4, c. 47, s. 2. .221. 

FRIENDLY SOCIETIES. 

1 Will. 4, c. 60, extended to, 253. 

But Court has no jurisdiction where rules of the society not 
acted on, 254, n. 



G. 

GAOLERS. 

To be appointed roasters extraordinary for taking affidavits, &c. 
1 Will. 4, c. 36, rule 20.. 155. 

GENERAL ORDERS. 

Construction of, 1 19, et seq. 

The Lord Chancellor, &c. may make orders for simplifying, 
&c, the practice of the Court, and annul and alter them, 
3 Will. 4, c. 94, ss. 22, 23 . . 172. 

Also in the forms of writs, &c. in the form and mode of filing 
bills, answers, &c. and in the form and mode of pleading, 
&c. &c. 4 Vict c. 94. . 179. 

When to be laid before parliament, 4 & 5 Vict. c. 52. . 183. 

May be made after the appointment of the two additional Vice- 
chancellors, in what manner, 5 Vict. c. 5, s. 30. .198. 
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GRATUITIES. 

Not to be taken by any master or officer of the Govt, 3 Will. 4, 

c.d4. 8. 41.. 176. 
Penalty for taking, 176. 

GUARDIAN. 

May be appointed to lunatics, &c. for putting in answer, al- 
though no commission has issued, 1 Will. 4, c. 36, rule 9. . 
147. 
Of infant and feme covert may be ordered to surrender and 
grant leases, when, 1 Will. 4, c. 65, ss. 12, 16, 17 . . 270, 271 



H. 

HABEAS CORPUS— see tit. "Bill, taking pro confesso." 

HEIR. 

Liable in action of debt or covenant, when, 1 Will. 4, c. 47, 

s. 6..223. 
May plead rien per descent. Ibid. s. 7. .223. 

HUSBAND. 

Of female trustee or mortgagee, within 1 Will. 4, c. 60. .253. 



I. 

ILLUSORY APPOINTMENT. 

Not to be impeached in equity, 1 Will. 4, c. 46, s. 1 . .219. 
Act not to affect any deed, &c. declaring the amount of a share, 

Bid. s. 2.. 219. 
Nor to give any greater effect to appointment, Ibid, s. 3.. 219. 

INFANT. 

In proceedings by or against, the parol not to demur, 1 Will. 4, 
C.47, s. 10.. 225. 

Distinction between parol demurrer and giving a day, 225 to 
229, n. 

Not entitled to a day under decree for sale of mortgaged pro- 
perty/ 229, n. 

Secus under decree for foreclosure, 229, n. 

Infant heir of mortgagee ordered to convey where mortgagee 
had sold, 238, n. 

Infant heir of mortgagee out of the jurisdiction, a trustee within 
1 Will. 4, c. 60.. 238, n. 

Will not be ordered to transfer funds, unless trustees, 239, n. 

May be directed to convey where estate ordered to be sold for 
payment of debts, 1 Will. 4, c. 47, s. 11 . .226. 



f 
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INFANT— continued. 

Estates or life interests belonging to, may be mortgaged as well 

as sold for payment of debts, 2 & 3 Vict. c. 60, s. 1 . .230, 

231, n. 
Devisee in tail, may be ordered to convey under 1 Will. 4, 

c. 47, s. 11.. 231, n. 
Trustee or mortgagee may be ordered to convey, 1 Will. 4, c. 

60, s. 6.. 238, 239, 249. 
May be admitted to copyhold by guardian, } Will. 4, c. 65, 

s. 3..268. 

reaving no guardian, may appoint attorney. Ibid. s. 4. .268. 
n default of appearance of, lord may appoint attorney. Ibid. 

s. 5..269. 

On admittance of, how fines to be enforced. Ibid. s. 6. .269. 
No forfeiture to be incurred by, for want of appearance. Ibid. 

s. 9..269 
May obtain orders for surrendering leases, and executing new 

and building and repairing leases, Ibid. ss. 12, 16, 17. .270, 

271. 
Dividends, &c. of estates belonging to, may be applied for 

maintenance, Ibid. s. 32. .277. 

INJUNCTION. 

To stay proceedings at law, when plaintiff entitled to, 67, 308. 
Common injunction may be obtained on any day out of term 

to which the seal may be adjourned, 67, n. 
Bat this rule does not apply to a motion to commit for breach 

of injunction, 67, n. 
But it applies to amended as well as original bills, 68, n. 
Order for common injunction, what to recite, 68, 309. 
Writ of, need not be produced to the Court, on moving for an 

order to commit, 68, n. 
When common injunction will not be extended, 68, 342. 
Motion for, may be renewed after bill amended, 69, 342. 

Dissolving. 

Motion may be made to dissolve, when, 68, 342. 

Order nisi for dissolving, may be obtained upon petition as 

well as by motion, 69, 286. 
When such order must be served, 69, 286. 
Cannot be obtained after exceptions to answer, 69, o. 

INQUISITION. 

The Lord Chancellor may direct conveyances, &c. by lunatic 
trustees, mortgagees, or executors, before inquisition, 1 Will. 
4, c. 60, s. 5.. 236. 
But not where the fact of lunacy is contested, 236, n. 

INSOLVENT DEBTORS' ACT. 

Discharge of prisoners under, to extend to contempts for not 
paying money and costs, 1 Will. 4, c. 36, ss. 16, 17.. 156. 



INTEREST— see lit 

JNTERftOGATORlES. 

What fonn id be adopted for last iQlecTDgatory, 70, 319. 

Old lut iDierrogalor; caanot be used, bnt new toim need not 

be adopted, TO, □. 
Accounting parly before Ibe Master maj be eiamined on ia- 
terrogatories, 1, 295. 

JURISDICTION. 

Application (o stay proceedings oa order appealed fiom, before 

whom lobe made, 70, 291. 
for nen trial to be made to the judge wba directed the 

issue, 70, 391. 
Unless be bas been promoted to Bnother braacb of tbe Court, 

and tben to bis successor, 70, n. 
Applications for time to plead, answer, &c., and such other 

measures as shall by any general order be directed, to be 

beard by the Masters, 71, 168, 169, 312. 
WUh appeal to the Lord Chancellor, Master of the Rolls, and 

Vice-chancellor, 71, I6B, 169, 312. 
No auch applications to be heard except on appeal, 3 & 4 Will. 

4, C.94..71, 168, 169.312. 
Jurisdiction of the Court to make orders on motions of course 

not taken away by the statute, 7 1 , o. 
A trustee on a voyage (o India not considered a trustee wilhb 

thel Will.4,c.60..250,n. 
Causes lo be set down for hearing before what judge, 71, 332. 
Interlocutory proceedings to be heard before the same jndge, 
71,337. 

See lit. " Causes," " Deohees." 
See also Orders of 5th May, 1837. 



LAND. 

Where possession of, retained after service of order, writ nf 

assistance to issue, 1 Will. 4, c. 36, rule 19.. 60, 154.362. 
held by any lunatic as trustee or mortgagee, may be convefed 

by direction of the Lord ChaocellOF, 1 Will. 4, c. 60, s, 3.. 

234, 
So ohere held by any infant trustee or mortgagee, Ibid, s. ~ 

23B. 
Contracted to be sold may be directed to be conveyed by ii 

heiror nominal putcbisct, when, Jiid.ss. 16. 17.. 251. 
Trustee or mortgagee of, dying without an heir, Court 

appoint a person to convey, 4 & 5 Will. 4, e. 23, i. 3.. 
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LAND — continued. 

Vested io trustee or mortgagee, not to be forfeited by reason of 

attainder or conviction, 4 & 5 Will. 4, c. 23 ..262. 
fiat to be subject to the order, &c. of the Court of Chancery, 
/did s. 6.. 263. 
See tit. " Inpant," " Lunatic." 

LEASES. 

Surrender and renewals of, by infants, &c. may be ordered by 

the Court, 1 Will. 4. c. 65. s. 12. .270. 
How renewed leases to be holden. Ibid. s. 15. .271. 
May be granted by infants, &c. in what manner. Ibid, s. 16. . 

271. 
Building or repairing, may be ordered of infant's estate. Ibid. 

s. 17. .271. 
May be ordered to be executed by parties out of jurisdiction, 

bound to renew. Ibid. s. 18. .272. 
May be granted by committees of lunatics, when. Ibid, s. 19.. 

23, 273. 
Surrender of, under the act, to be valid. Ibid. s. 31 . .277. 

LEASEHOLD ESTATES. 

Trnstees of, out of jurisdiction, or refusing to assign. Court may 
appoint a person to assign, 1 Will. 4, c. 60, s. 9. .242. 

LETTER MISSIVE. 

When may be served' on persons out of the jurisdiction, 112, 

160. 
Copy of prayer of bill to be served with, 113, 160. 

LIFE ESTATE. 

Under a decree for payment of debts, persons having a life 
interest may be ordered to convey the fee, 1 Will. 4, c. 47, 
s. 12. .231. 

LIMITATIONS. 

For portions, or just debts, not to be affected by 1 Will. 4, c. 47, ' 
222. 

LORD OF THE MANOR. 

May appoint attorneys for infants, &c. to admit them to copy- 
holds, 1 Will. 4, c. 65, s. 5. .269.. 
power of, in respect of fines. Ibid. ss. 6, 7 . .269. 

LUNATIC. 

Court may appoint guardian to put in answer for, although 

party not found lunatic by inquisition, 1 Will. 4, c. 36, rale 

9.. 147. 
Committee Df lunatic trustees or mortgagees ordered to convey, 

1 Will. 4, c. 60, s. 3.. 234. 
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LUNATIC— cnntintttfd. 

And to transfer stock, and receive and pay over dividends, 

1 Will. 4, c. 6o» 8. 4 . . 235. 
Jurisdiction of Vice Chancellor as to, 234, n. 
Reference will be ordered, though facts found in another suit, 

235, n. 
Form of reference, 237, n. 
Conveyance or transfer by, may be directed before inquisition, 

1 Will. 4. c. 60, s. 5.. 236. 
How costs to be borne, 237, n. 

Provisions as to, in 1 Will. 4, c. 60, how to be construed, 253. 
May be admitted to copyholds by committee, 1 Will. 4, c 65, 

8. 3.. 268. 
In default of appearance, lord may appoint attorney, s. 5, 

269. 
On admittance of, how 6nes to be enforced, s. 6. .269. 
No forfeiture to be incurred for want of appearance, Ibid, s. 9, 

269. 
Orders may be obtained for surrendering leases by, and exe- 
cuting new and beneficial and other leases, ss. 13, 19, 23, 

24..270,273, 274. 
How expenses of leases by, usually borne, 270, n* 
How leases by, ought to be taken, 270, n. 
Agreements may be entered into by committee of, and he may 

convey after decree for specific performance, ss. 26, 27, 

275. 
Estates of. may be sold or charged for payment of debts, 

8. 28.. 276. 
Stock belonging to, may be transferred by order of the Lord 

Chancellor, I Will. 4, c. 65, s. 33.. 278. 
Lord Chancellor may direct transfer of stock belonging to, to 

a curator, s. 34 . . 278. 
See tit. " FiNBs," " Leases." 

M. 

MAlNTENANCE-see tit.* "Infant." 

MASTER. 

Cannot dispense with or relax the General Orders of the Court, 

72, n., 120. 
Unless where such orders are made in pursuance of the 3 & 4 

Will. 4, c. 94.. 120. 
To keep a book for the entry of all causes, &c. in his office, 

72, 292. 
What particulars to be entered in book, 72, 292. 
To regulate manner of executing decree on its being brought 

into his office, 73, 292. ' 

U 
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MASTER— continued. 

To give what directions for the purpose, 73, 292. 

To fix certain times for tadng particular proceedings, 74, 293. 

When persons, not parties to the suit, are allowed to intervene 
before the Master, 73, n. 

Under what circumstances distinct sets ofpeUtioners will be 
allowed to attend him, 73, n. 

Power of, to examine witnesses on reference as to title ordered 
on motion, 74, n. 

'When rule as to examination of witnesses who have been exa- 
mined before the Court is relaxed, 74, n. 

To proceed ex parte, when, 74, 295. . 

Unaer what circumstances proceedings ex parte may be re- 
viewed. 74, 295. 

Only on payment of all costs, 75, 293. 

To certify what costs to be paid, and by whom, where proceed- 
ing fails for non-attendance. 75, 293. 

May commit prosecution of decree to any' party interested, 
where due diligence not used, 75, 294. 

Court may make an order for the like purpose when Master 
refuses, 76, n. 

When creditors may apply to have the conduct of the cause, 
76, n. 

Plaintiff, from whom conduct of suit taken, may apply to the 
Court, 76, n. 

May without order proceed de die in diem, 76, 294. 

To certify to the Court the several proceedings had in any 
cause or matter, and the dates. &c., on the application of any 
person made to the Court, 76, 294. 

Every warrant before, to be considered peremptory, 76, 294. 

May continue the attendance, and increase or disallow the soli- 
citor's fee at his option, 77, 294. 

To determine in what manner lx>oks and papers shall be pro- 
duced before him, and for how long left and how inspected, 
77. 294. 

May exercise a discretion as to what books and papers shall be 
produced, though order extends to all, 77, n. 

May, under the common direction for production, order papers, 
&c. to be left, 77, n. 

Qtuere, as to power of Master over books and papers deposited 
with clerk in court, 78, n. 

After issuing warrant for preparing report, no farther eridence 
to be received, 78, 296. 

Not to issue such warrant till when, 78, 296. 

No warrant to review to be taken out except upon special 
grounds, and by leave of the Master, 78, 296. 

Costs of review how to be paid, 78, 296. 

May examine any witness vivd voce, 78, 296. 
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ASTER— conlinuAt. 

How vici voce evidence to be taken and preMiYed, 79. 296. 
Canaol eiamiae witntsses vivd uav, aAer what time, 79. n. 
EiBTnination of witDetMi uiud voce, lutiy be the subject of ei- 

ceptioQ. 79. D. 
May receive furtbei evidence vheo mailer referred back, 79, n. 
May examine any creditor or claimial oiud coci, or an ibterro- 

gatoriei, 79, 297. 
Their eiideoce, hon ta be taken and preserved, 79, 397. 
May expunge icandalouB or imperiinenl mailer in any pioceed- 

ing, and eiamine B> to iti sulEdeocy wilbout wder of refer- 
ence, SO, 397. 
Ib deciding od aufficieDcy or iniuSiciency, to conaider the 

relevancy or materiality of any statement or question, BO, 

397. 
May make what erder an bi eitstea directed to be sold before 

him, 80, 297. 
How to proceed onder order to tax costs and aellle convey a DCe, 

in case parties difftr, BO, 30.1. 
May require that parties shall be represented by diitincl soli- 

citora, when, BO, 29B. 
All referraces to be made to Master in rotalion, unless refer- 
ence previously, 81, 310. 
To what Master reference to be made, vihere there has been a 

previous reference, 81, 310, BI, n. 
itefeience to vacation Master eicepted, Bl, n. 
How Master in rotation to be ascerl^ned, 81, 310. 
Name of cause and relation Master to be entered in a book at 

the Six Clerks' Office, 82, 310. 
What applications to be heard before, 83. 168, 169, 312. 
By whom and in what manner appeals from Mailer^s deciaians 

to be determined, S3, 169. 
What application) to be heard by Maater in rotation, 82, 313, 

83, n. 

How such applications to be made, B3, 312. 

How the costs of such applications to be adjusted, 83. 169. 

How the orders upon aucli applications to be drawn up and 

entered, 84.313. 
Orders thereon to be enforced, in what manner. 84, 313. 
Parlies may inspect the book in which such orders are entered, 

84, 313. 
To whom such application!) to be made duiing the ra 

84, 313. 

How such applications to be dealt with after being refe 

vacation Master, B4, 313. 
Fees to he received by Masters and their clerks, 326, et 
To visit Fleet Prison four times a year and eiamine prii 

I Wilt.4. e.36, iule7..146. 
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MASTER— MntiNiMd. 

May etamiM on Mlh, and call for prodnction of recoids, &c. 

1 Will. 4. c. 36. rule 7.. 147. 
To make what report, and when, to the Lord Chancellor as to 
the state of causes in his office, 3 Will. 4, c 94, s. 17. . 170. 
See lit. «' Deed.'* 

MASTER EXTRAORDINARY. 

What ecu may be done by and widiin what distance, 84, 319. 

MASTER OF THE ROLLS. 

To hear aod determine what motions, pleas, 6ic., 3 WilL 4, 
c94, s. 24..173. 

MISDEMEANOUR. 

Where defeodant in custody for, how plaintiff to proceed to 
Uke bill pro eonfttto, 1 Will. 4, c. 36, rule 4. . 142. 

MISTAKES— see tit " Decrees." 

MONEY ORDERED TO BE PAID. 

Wnts oi fi.fa. or e/<^'( may be issued within what time, 117. 

How such wiits to be marked and issued, 117. 

Forms of, and how to be indorsed, 117, 118. 

On return o(Ji,fa. writ of venditioni tiponas may be issued, 

when, 1 1 7. 
Fees allowed on issuing JL fa., «i<fit, and venditUmi enonat, 
118. 

See tit. " Costs, Recoveey of." 

MONEY, INVESTMENT OF. 

How money directed to be paid into the Bank* or invested, or 

paid out, to be ascertained and stated in orders, 85, 315, 

85. n. 
In what cases residues and shares of residues to be ascertained 

and specified by affidavit, 86, 315. 
How residue of cash to be operated upon to be stated in order, 

86.88.316. 
Parties to be described by name, aod bodies corporate by their 

titles in such orders, except in certain cases, 86, 88, 315, 

316. 
In all references to the Master to ascertain amount of money 

to be paid in or paid out of the Bank, the amount to be 

stated iu the report at length, 88, 316. 

MORTGAGE MONEY. 

Belonging to infants to be payable in what manner, 1 Will. 4, 
c. 60, s. 14.. 249, n. 
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MORTGAGEE. 

Laodi TeMed ia, not lo be escheiled b; atlalnder or coatiction 

of morigBgee, 5 Will. 4. c. 23. .263. 
Defiiee or represeoUIive af, being outoftfaejurisdictiOD, Court 

raa; direct coDVGj^BTice, 1 & 2 Vict. c. 69.. 264. 
Being out of the jurisdiclioD, not within the Act, 266, a. 



OFFICE COPIES. 

Adv person maj tale an office copy of ootj so much of anj 
decree, order, report, or excepiiaot u be ma; requim, or of 

fipei* ia Master's office, 1 Witt. 4, c. 94. s. 10.. .19, 16B, 
71. 
Of bills, when defendants need no) take, I Will. 4, c. 36, 
rule 14.. 160. 

ORDERS. 

General coaitruclion of, 119, et uq. 

Made by the Court of Exchequer may be reversed by Lord 



IT ordera, 92, i 



PARLIAMENT. 

CoDise of proceeding for laUng bill pracm/itto against defend- 
ant bating privilege of, 1 WUI. 4, c. 36, ss. 12 and 13, 
136, 137. 

PAROL DEMURRER— see liL " Demubbeb," "In?*ht, 

PARTIES. 

In what cases parties beneficially intereHed in real estal 
not be made parties to suits concerning such e*lal 
330, n., 367. 



410 INDEX. 

PARTIES— eonfinvcd. 

Heir-at-law Deed not be made a party ia suits to execute trusts 

of a will. 90. 367. 
But plaint iff' may make him a party where he desires to have 

will established, 90. 367. 
PlaiDtiff may proceed against one or more of parties liable to a 

joint demand, 90, 367. 
If objection made by defendant for want of parties, how plaintiff 

may proceed to have objection argued, 9(), 369. 
Plainiin not entitled as of course to order to amend, if he pro- 
ceeds to hearing without objection being argued, 90* 369. 
What decree may be made where defendant does not object for 

want of parties till the hearing, 91, 369. 
In custody must be served with copy of decree before process 

for compelling performance of it, 1 V\ ill. 4, c. 3, s. 4 . . 133. 

PARTITION. 

Cases upon, not included in 1 Will. A, c. 60.. 153. 

PETITIONS. 

To be served two clear days before the hearing, 91, 286. 

How to be filed, 91, 286. 

Before whom to be heard, 92, 334. 

For orders of course to be presented, &c. according to old prac- 
tice, 93, 338. 

For rehearing of any decree or order to contain what state- 
ments, 93, 317. 

Of course, how to be presented at the Rolls, 93, 317. 

In clear cases, new ti*ustees will be appointed under 1 Will. 4, 
c. 60, s. 22, on petition, 254. 

What will be considered clear cases, 255, 256, n. 

PORTIONS. 

Limitations for, not to be affected by 1 Will. 4, c 47. .222. 

PRELIMINARY ACCOUNTS AND INQUIRIES. 

When order will be made for taking preliminary accounts, &c«, 

94, 343. 

How the general order respecting, has been construed, 95, n. 
Will not be ordered so as to anticipate decree, 95, n. 
May be ordered, though cause set down for hearing, 95, D. 
Qutere, whether they will be ordered where any of defendants 

out of the jurisdiction, 95. n. 
Order for, may be obtained as well by petition as on motion, 

95, n. 

Order for, may be obtained in suit for specific perfonnanoc 
without prejudice, 95, n. 



PRO C0NFES30— see tit. " Bill i 
PUBLICATION. 

Nat to be enlarged, eic«pt npoo special application and on 
pajmCDtorcosti, 95, 303. 

May be enlarged on affidavit, wiibaut notice, 96, □. 

Applications Tor enlarging, to be delermined by Master in lo- 
talioQ, subject ID appeal, 96, 168, 313. 

How socb applications to be made, 96. 16B. 312. 

When applicatioDB far enlai-giag, must be made to the Court, 
96. n 

Wbere defendant has acirepted cost:) he cannot suppress deposi- 
tions, though order for enlarging publication has Dot beeo 
drawD up, 96, D. 

When costs of opposing application to enlarge publication will 

To tiand enlarged- t'ill'commi. 
When defendant may lake oi 

enlarging, 43, n. 
Role to pass, caunol be given till three weeks after lervieeof 

Bubpcena to rejoin, 97, n. 
PURCHASER. 

Not liable to application of puicbsse money where there is a 

charge for payment of debts, though he have notice that all 

the debts hare been paid, 224, d. 



REAL ESTATE. 

Chained with pymeni oF debts, umple eoutract creditors enti- 
tled equally with specially, 22'2, d. 

Now liable lo all debts, 334, n. 

Purchaser not bound to see lo Ihe application of purchase- 
money for, where devised for paymenlof debts, 234, d. 

receivf;r. 

Longer or shorter periods m^y be Gied by the Master for deli- 
very of receiver s accounts, &c. than are fired by order of 
23rd April, 1796. .97. 395. 



C.B4, B. 10..16T. 
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RECOVERY. 

where persons in custody for not Buffering recovery. Court may 
order Master to suffer same. 1 Will. 4, c. 36, rule 15. . 151. 

RE-HEARING. 

Petition for, against decree on bill taken pro eonfetso, must be 

within six months, 1 Will. 4, c.36. s. 5. . 134. 
If petition for, within six months, and security given for costs, 

cause to be re- heard, Ibid' 

REGISTRARS. 

Appointment of, 166, 202. 
Duties of. Ibid, 
' Clerks to, appointment of, 166, 203. 

REPLICATION. 

When to be filed, 26, 301. 

Course of proceeding after replication filed to prevent dismissal 
of bill, 29, 302. 

See tit. *' Bill, Dismissal or." 

REPORTS. 

Masters may make separate reports, when, 99, 297. 

When separate reports made of debts and legacies, Master may 

certify as to state of assets, 99, 297. 
How order nxti for confirming reports to be obtained and served, 

99. 286. 
Course of proceeding where Master has omitted to report on 

one of the questions referred to him, 99, n. 
Of scandal or impertinence, when to be filed, 99, n. 
Within what time exceptions may be taken to such reports, 

99, n. 
In what form they may be taken, 99, n, 100, n. 
States of facts, &c. not to be recited in reports, 100, 370. 
Under reference in pursuance of 1 Will. 4, c. 60, cannot be 

excepted to, 246, n. 

RESIDUE. 

Undisposed of, to vest in executors as trustees, 1 Will. 4, c. 40, 

s. i..219. 
See tit. " Executors.*' 

REVIEWING PROCEEDINGS BEFORE MASTER. 

No warrant to review, to be taken out except upon special 

grounds, 78, 296. 
Costs of review, how to be paid, 78, 296. 



REVIVOR. See tit. " Bill. 



ti 
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RULES TO PRODUCE AND PASS PUBLICATION. 
When to be given, 100,302. 



S. 

SCANDAL AND IMPERTINENCE. 

Exceptions for, how to be signed, and how order for requiring 
same to be obtained, 9, 283. 

SECURITIES. 

How securities directed to be deposited in the Bank or invested 
to be stated in orders, 85, 315. 

When residues and shares of residues to be ascertained and spe- 
cified by affidavit, 86, 315. 

How residue of securities to be operated upon, to be stated in 
Older, 86, 88, 316. 

How parties and bodies corporate to be described in order, 86, 
88, 317. 

How securities to be stated in report on reference to the Master 
to ascertain the amount of them to be transferred, &c. 88, 
316. 

SEQUESTRATION. 

When plaintiff entitled to, for want of answer, 18, 138, 360. 

What affidavit required, 139, n. 

Will not be granted a second time if defendant escape, 140, n. 

SERVICE. 

Where a person, not a party, appears in any proceedings, service 

upon his solicitor to be deemed good, 101, 291. 
Exceptions in matters of contempt, 101, 291. 
The party must continue to have an interest in the suit, 101, n. 
Entry to be made in Solicitors' Book at Six Clerks* Office for 

service of all proceedings, 101. 360. 
When service may be made by the post, 102, 360. 
How to be effected on solicitors, 104, 358, 359. 
May be made on solicitor thiough the post by his consent, 104, 

359. 
How such consent may be revoked, 105, 359. 

Ofbilli. See tit. " BiliV 

0/ orders. General rules respecting, 125. 

Of subpcenas. See tit, " Subpcena.' 



t» 



SOUCITOR. 

When solicitor will be ordered to pay costs personally, 102, 
289. 
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SOLICITOR— C0n(tnu«d. 

Where a party has neglected to comply with an order through 

the ignorance or mistake of his solicitor, Coart will not 

relieve him, 102. n. 
When solicitor will be ordered to indemnify his client iiom 

costs, 102, n. 
To certify as to causes, in what manner, 103, 290. 
To enter his name and address in the Solicitors' Book at the 

Six Clerks' OfiBce, 103, 358. 
A like entry to be made on his changing his place of basiness, 

104, 359. 
No proceedings to be allowed until such entry, 105, 359. 
Appointed to any office under 3 Will. 4, c. 94, to be struck off 

the roll, 173. 

SPECIALTY CREDITORS. 

To be preferred where assets administered in equity, 1 Will. 4, 

c. 47, s. 9, and 4 Will 4, c. 104. .223, 224, n. 
But not where there is a devise or charge for the payment of 
debts, 222, n. 

SPECLALTY DEBT. 

May be recovered against heir or devisee, though land aliened, 
1 Will. 4, c. 47, ss. 68.. 223. 

STATUTES. 

11 Geo. 4 & 1 Will. 4, c. 36, and 2 Will. 4, c. 58, relating to 
commitments for contempt, and taking bills pro confeuo, 127 
to 158. 

Observations thereon, 127, 128. 

2 & 3 Will. 4, c. 33, and 4 & 5 Will. 4, c. 82. relating to the 
service of process from the Courts of Chancery and Exche- 
quer, on persons out of the jurisdiction, or evading service, 
158 to 165. 

Observations on 2 & 3 Will. 4, c. 33. .158. 

3 & 4 Will. 4, c. 94, 3 & 4 Vict. c. 94, and 4 & 5 Vict. c. 
52, for regulating the practice and proceedings of the Court 
of Chancery, 166 to 183. 

Observations thereon, 165. 
5 Vict. c. 5, for abolishing the equitable jurisdiction of the 

Court of Exchequer, 183 to 214. 
2 & 3 Vict. c. 54, for amending the law relating to the custody 

of infants, 214 to 216. 
1 1 Geo. 4 & 1 Will. 4, c. 40, as to undisposed of residues, 
216 to 218. 
Observations thereon, 216, 217. 



, 46, a> toilluaory appoiDlmenti, SIB 

Obstrvationslhereon.aie. 
11 Geo. 4 & 1 Will. 4, C.47. aDd3&4Wi1l.4,c.l04,aBto 
the payment of debts out of real esute, 220 to 232. 
Observallonx IheieoD, 520. 
11 Geo. 4 & 1 Will. 4, e. 60, at to convejancea, &C. bj trus- 
tees and mortgagees, 332 LO 260. 
Observations lliereoD, 232. 
4 & 6 Will, 4, c 23, as tg escheat of trust property, 260. 
t &3 Vicl. c 69, astoeoncejaacei.&c. by heirs and devisees 

of mottgageea. 264 to 266. 
11 Ceo. 4 & ) Will. 4, c. 65, as (o contracts nitli and convey- 
ances by infants, femes coverl, loaitics, &c., 366 to 281, 
Observations thereon, 266. 267. 

STOCK. 

Held by lunatic trustee or executor may be ordered to be Iraus- 
ferred, &c.. 1 Will. 4, c. 60, s. 4. .234. 

Transfer of, iu place of loaatic, may be directed before inqui- 
sition, s,5,.236. 

Where trustees of, out of jorisdiction, ic. Court may appoint 
a person to Itansfer, s. 10.. 243. 

'Belooging to lunatics, may be transferred by order of ihe Lord 
Cbancellor, where committee dead, intestate, or out of the 
jurisdiction, &c., 1 W. 4, c, 65, s. 33. .27B. 

Curator may be appointed to transfer, when, a, 34. .278. 

STOP ORDERS. 

Costs occasioned to any parties, by appitcations far stop orders, 

to be io the discretion of the Couit, 206, 357. 
Petitions for, need not he served on parties whose funds, &c. 

ate not sought to be affected, 106, 357. 

SUBPtENA. 

By vrhom to be prepared, 106, 305. 

Form 01,106.321. 

Frscipe for, how to be filed and indorsed, 106. 305, 107, D. 

Hon many names to be contained in, and what fees to be 

allowed for issuing, 107. 306, 
Form of, memorandum at fool of, 107, 362. 
Errors in, wbat and wbeu Io be corrected, 109, 307, 
Far end. 
Certificate or report to be produced to sealing officer, 1( 
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SVBFCEN A— continued. 
Ducit tecum. 

How many names to be included in, and what fees to be 
allowed for issuing, 109, 306, 307. 

To hear judgment. 

When to be made returnable, 111, 302. 

May be made returnable out of term, 111, 304. 

What required in affidavit of service of. 111, n. 

To rejoin. 

When to be served, 1 10, 302. 
Need not be served, when, 110, n. 

Service ofsubpasnas. 

How service to be effected, 107, 306. 

Sufficient to leave a copy, instead of body of subpoena, 

103.306. 
Within what time to be served after issuing, 109, 307. 
Service on clerk in court of subpoena to rejoin, or to answer 

an amended bill, or to hear judgment, to be deemed 

good service, 109, 286. 

Service of suhpxnas on persons out of the jurisdiction, 8^e, under 
2*3 Will. 4. c. 33, and 4*6 Will. 4, c. 82. 

When Court may order service of subpoenas on persons 
out of juiisdiciion. 111, 159, 161. 

Wh9t affidavit required, 113, 162. 

What order to be made by the Court, 112, 160, 

Copy of prayer of bill or letter-missive must be served with 
subpoena, 113, 160. 

Court may order substituted service where defendant can- 
not be found, or he evades being served, 113, 164. 

An order for service on defendant's partners regular, if 
defendant abroad, 113, n. 

Cases to which the Acts apply, 114, n. 

Where a defendant has been served under these Acts, per- 
sonal notice must be given before subsequent process is 
applied for, 114, n. 

The powers given by the Acts extended to the Courts of 
Chancery and Exchequer in Ireland, 114, 160. 

The Acts also apply to Scotland, 1 14, n. 

SPECIFIC PERFORMANCE. 

Under the general order for directing preliminary inquiries, an 
order may be obtained to inquire whether plaintiff has shown 
a good title, and when, 95, n. 

When heir of vendor and nominal purchaser deemed a trustee 
within 1 Will. 4, c. f)0, s. 16, after decree for specific per- 
formance, 251. 
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SPECIFIC PERFORMANCE— c<mtinti«d. 

After decree for, petition roust be presented under the Act for 

an order for infant heir to convey, 251, n. 
Where tenant for life ordered to convey the fee after decree for, 

1 Will. 4, c. 60, 8. 17.. 262. 

SUPPLEMENTAL BILL. 

Not to be necessary to set forth any of the statements in* the 
pleadings in original suit in, 35, 371. 

SUNDAY. 

When not reckoned, 125. 



T. 

TENANTS FOR LIFE. 

When ordered to convey the fee after decree for specific per- 
formance, 1 Will. 4, c. 60, s. 17 . .252. 

TRADER. 

Lands of, to be deemed assets for payment of all their debts, 
1 Will. 4, c. 47, s. 9.. 223. 

TRANSFER. 

Persons in custody for not making transfer. Court may order 
Master to make same, 1 Will. 4, c. 36, rule 15. . 151. 

TRUSTS. 

Constructive and resulting, included in 1 Will. 4, c. 60. .252. 

TRUSTEE. 

Estates vested in, by devise may be sold without making persons 
beneficially interested parties to the suit, 89, 230, n. 

Out of jurisdiction, 6lc. or refusing to convey. Court may ap- 
point a person to convey, 1 Will. 4, c. 60, s. 8.. 239. 
. Or if not known whether he is dead, or who is his heir, or if 
the heir refuse to convey, 239. 

To what cases the Act does not apply, 240, n. 

Court will not usually make an order under the Act without a 
reference, 241, n. 

New deed need not be prepared where order made, 241, d. 

To justify the Court's interference a conveyance must be re- 
quired, 241, n. 

Mortgagees and their heirs are deemed trustees within the Act, 
241.242, n. 

How costs of application, &c. provided for, 241, 242, n. 

Of leasehold estates out of the jurisdiction, &c. Court may ap- 
point a person to assign, 1 Will. 4, c. 60, s. 9. .242. 

X 
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TRUSTEE— continued. 

Of itock out of the iariadiction, &c. Coart may appoint a person 

to tnnsfer, 1 Will. 4, c. 60, s. 10. .243. 
In what cases a bill must be filed, 243, n. 
In very clear cases the Coart will appoint a person to convey, 

transfer, &c. without a reference, 246, n. 
The Master's report under reference cannot be excepted to, 

24S, n. 
Orders for the appointment of new trustees must be on petition, 

1 Will. 4, c. 60, s. 11.. 247. 
What person to be the petitioner. Ibid. 247. 
In what cases Court will order a bill to be filed to establish the 

right, ibid. s. 12.. 248. 
Committees, infants, &c. may be directed to convey, &c.. Ibid, 

s. 13.. 249. 
To be deemed within the Act, though having a beneficial in- 
terest, or a duty to perform. Ibid. s. 15. .250. 
Heir of vendor and nominal purchaser, when deemed trustees, 

after decree for specific periormance. Ibid, s. 16. .250. 
In clear cases new trustees may be appointed on petition. Ibid. 

s. 22.. 254. 
What cases will be considered within the 22d section, 255, 

256, n. 
May be appointed, although there is a power in the deed for 

the purpose, 255, n. 
Court may appoint new trustees of charities, Ibid. s. 23. .256. 
Court may make absolute decree in a suit where a mere trustee 

cannot be found, Ibid. s. 24. .257. 
Costs of petitions, &c. may be directed to be paid. Ibid. s. 25, 

258. 
Dying without an heir, Court may appoint a person to convey, 

4&5Will. 4, c.23,s.2..261. 
Lands vested in, not to be escheated by reason of attainder or 

conviction. Ibid, s. 3. .262. 
What trustees within the provisions of 4 & 5 WilL 4, c. 23, 

262, 263. 

U* 
UNSOUND MIND— see tit. " Lunatics." 



V. 

VACATION. 

What periods not to be reckoned in computing time, and for 
what proceedings, 114, 303. 
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VENDITIONI EXPONAS, WRIT OF. 
When to be issaecl« 345. 
Fees allowed for, 346. 

VENDOR. 

Heir of, to be deemed trastee after decree for specific per- 
formaoce, 1 Will. 4, c. 60, s. 16 . . 261. 

VICE CHANCELLORS. 

Two additiooal judges appointed, called Vice Chancellors, 

ft Vict. c. 5, s. 19 . . 194. 
Powers of, Ibid, s. 22 . . 195. 

To sit in absence of Lord Chancellor, Ibid, s. 22 . . 196. 
If privy councillors, to be members of the judicial committee, 

Ibid. s. 24 . . 196. 
Rank and precedence of. Ibid. s. 25 . . 197. 
Salaries of, and of their secretaiies, &c.. Ibid. s. 35 . ^.201. 



W. 

WARDEN OF THE FLEET. 

To keep a register of persons committed for contempt, and re*- 

port their names, &c. to the Lord Chancellor, 1 Will. 4, 

c. 36, s. 2 . . 129. 
To be appointed Master extraordinary for taking affidavits, &c.. 

Ibid, rule 20 . . 155. 

To be peremptory, 115, 294. 

Attendance on, may be continued, and for what time, 115, 

294. 

Fees for attendance, how regulated, 115, 294. 

For preparing report. 

When to be issued, 1 1 5, 296. 

To review. 

How to be obtained, and how costs of, to be regulated, 
115, 296. 

WILLS. 

When void against creditors, 1 Will. 4, c. 47, s. 2 . . 221. 
Appointments under, 1 Will. 4, c. 46» s. 1 . . 219. 
Executors of, deemed trustees of undisposed residues, 1 Will. 4, 
c. 40, s. 1 . . 217. 

WITNESS. 

Not to be produced, but notice containing name and description 
of, to be served at seat of clerk in court, 116, 287. 
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WITNESS -continuA^. 

Cross-examinatioD of, may be taken by what examiner, 116, 

387. 
May be examined by Master vivd voce, 1 16| 296. 
But not after issuing warrant on preparing report, 1 16, n. 
How attendance of, to be secured, and evidence taken before 

the Master, 116, 296. 
Oaths administered to, and deposition of, to be in the first 

person, 116, 173. 

WRITINGS. 

May be taken by sequestrator, when, 1 Will. 4, c. 36, rule 16, 
153. 

« 

WRITS. 

For recovering money and cottt ordered to be paid. 

See tit. " Elegit"— ** FiEEi Facias"— "Venditioni 
Exponas." 
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